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April 1, 2020 
 

Via E-Mail 

 

United States (eescasemanagement.enrd@usdoj.gov) 

Michael Zoeller, DOJ (Michael.Zoeller@usdoj.gov) 

Louise Gross, EPA (gross.louise@epa.gov) 

Daniel Schauefelberger, EPA (schaufelberger.daniel@epa.gov) 

Neil Gordon, EGLE (Gordonnl@michigan.gov) 

Michael Kovalchick, EGLE (kovalchickm@michigan.gov) 

April Wendling, EGLE (wendlingA@michigan.gov) 

 

 Re: AK Steel Dearborn Works — Civil Action No. 15-cv-11804  

DJ # 90-5-2-1-10702  

Notice of Force Majeure 

 

In accordance with Paragraph 57 of the Consent Decree in the above-referenced action, 

AK Steel is providing this notice of a Force Majeure event.  Following is the information 

required for such notice: 

 

(1) An explanation and description of the reasons for the delay or interruption. 

 

AK Steel has idled the Dearborn Works as of Monday, March 30, 2020, due to steel 

market impacts from COVID-19.  The idle will last for at least two weeks.  During the time 

period of this idle, AK Steel will be unable to complete certain repairs on the BOF Electrostatic 

Precipitator (ESP).  These repairs were identified in the Inspection Report – BOF Electrostatic 

Precipitator Chambers 1-8 (ESP Inspection Report), dated August 9, 2019, and submitted to 

the government on October 4, 2019, in accordance with Paragraph 21 of the Consent Decree.  

The cover letter to the ESP Inspection Report notes that “AK Steel is planning to initiate repairs 

during the fourth quarter of 2019, weather permitting, and anticipates completing the work no 

later than the end of the second quarter, 2020.” 

 

Note that Paragraph 57 of the Consent Decree requires a notice for any event that may 

delay or prevent the performance of any obligation under this Consent Decree.  AK Steel does 

not believe that the projected schedule included in the cover letter to the ESP Inspection Report 

is properly considered an “obligation” of the Consent Decree itself.  Nonetheless, in the interest 

of transparency, AK Steel is providing this notice. 

 

Two factors are contributing to AK Steel’s inability to complete the ESP repairs during 

the idle.  First, due to the COVID-19 outbreak and to protect employees and to prevent 

spreading the virus, AK Steel has issued a directive that there is to be no non-essential work 

by outside contractors while the Dearborn Works is idled.  The ESP repairs are conducted by 

outside contractors.   

     

Second, the State of Michigan has issued Executive Order 2020-21.  This Order 

requires maintaining appropriate social distancing to the extent feasible under the 

circumstances.  Likewise, the Wayne County Local Health Department has issued Order #20-

02.  This Order also requires that businesses implement a “social distancing” plan.  There are 

logistical difficulties in maintaining social distancing while working inside the ESP.      
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(2) The anticipated duration of the delay or interruption. 

 

At this time, AK Steel has identified that the idle will last a minimum of two weeks.  

The actual length of the delay will be based on the status of COVID-19 and the resulting 

government restrictions, as well as the steel market impacts from the virus.  AK Steel will 

notify the government when it has determined the idle will end and the Dearborn Works will 

return to production.   

 

(3) All actions taken or to be taken to prevent or minimize the delay or interruption. 

 

As the status of COVID-19 and the resulting government restrictions, as well as the 

steel market impacts from the virus, are fully beyond the control of AK Steel, there is little to 

nothing that the Company can do to prevent or minimize the delay.  However, the delay on 

completing the repairs to the ESP has no effect on human health or the environment due to the 

fact that the plant operations are idled.  As such, there are no emissions from any operations 

controlled by the ESP.    

 

(4) A schedule for implementation of any measures to be taken to prevent or mitigate the delay 

or interruption or the effect of the delay or interruption. 

 

At the time that AK Steel provided EPA with the ESP Inspection Report in October 

2019, the Company anticipated that it would have the repairs completed by the end of the 

second quarter, 2020.  Currently, AK Steel has completed the repairs identified in the report 

on four of the eight compartments.  AK Steel estimates that it is taking about three weeks per 

compartment to complete the repairs.  Therefore, AK Steel estimates that there are 12 weeks 

of work remaining. 

 

After the Dearborn Works returns to production from the idle and contractors are 

permitted to return to the facility, AK Steel will promptly resume the ESP repairs.  As noted 

above, upon resumption of the repairs, AK Steel anticipates such repairs will be completed 

within approximately 12 weeks.     

 

(5) Defendant’s rationale for attributing such delay or interruption to a force majeure event if 

it intends to assert such a claim.  Defendant shall include with any notice all available 

documentation supporting the claim that the delay or interruption was attributable to a force 

majeure event. 

 

Paragraph 56 of the Consent Decree defines a Force Majeure event as any event arising 

from causes beyond the control of Defendant, of any entity controlled by Defendant, or of 

Defendant’s contractors, that delays or prevents the performance of any obligation under this 

Consent Decree despite Defendant’s best efforts to fulfill the obligation. The requirement that 

Defendant exercise “best efforts to fulfill the obligation” includes using best efforts to 

anticipate any potential force majeure event and best efforts to address the effects of any such 

event (a) as it is occurring and (b) after it has occurred to prevent or minimize any resulting 

delay to the greatest extent possible. 

 

As discussed above, the cause of the delay on the ESP repairs is due to COVID-19 and 

the resulting government restrictions, along with the steel market impacts from the virus that 

has resulted in the idling of the Dearborn Works.  These two factors taken together has resulted 

in the need to delay the ESP repairs.  COVID-19 and its resulting impacts is certainly beyond 
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the control of AK Steel.  There was no ability of AK Steel to foresee this global pandemic 

using best efforts.  As discussed elsewhere in this Notice, AK Steel will minimize the delay as 

much as possible by completing the ESP repairs as expeditiously as practicable as soon as the 

Dearborn Works returns to production.     

 

(6) A statement as to whether, in the opinion of Defendant, such event may cause or contribute 

to an endangerment to public health, welfare or the environment.  

 

This delay in ESP repairs based on the schedule included in the ESP Report will not 

cause or contribute to any endangerment to public health, welfare or the environment.  The 

Dearborn Works will be idled during this delay, and thus there are no emissions from any 

operations controlled by the ESP.  In addition, the repairs at issue are in general ongoing routine 

maintenance repairs.  Even if the Dearborn Works was not idled and the ESP was operating, 

the ESP would continue to provide the essential function of properly controlling emissions.  

The identified repairs are not critical for the near-term operation of the ESP.     

 

AK Steel trusts that the forgoing information fully substantiates this Force Majeure 

notice.  If you have any questions regarding this report, please contact me at 313-845-3217. 
 

 

 

Sincerely, 

 

/s/ James E. Earl 

 

James E. Earl 

Environmental Affairs Manager 

AK Steel Dearborn Works   
 

Cc: Michael Long – Cleveland-Cliffs Inc. 
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Via Electronic Mail 
 
James E. Earl 
Environmental Affairs Manager 
Dearborn Works 
AK Steel Corporation 
4001 Miller Road 
Dearborn, MI 48121-1699 
 
Re:  Force Majeure Notice under 2015 Consent Decree (United States and Michigan v. AK 

Steel Corp., 15-cv-11804 (E.D. Mich.))     
 
Dear Mr. Earl:  
 
We have received your letter of April 1, 2020, submitting a “Force Majeure” notice due to the 
potential impact of the current global COVID-19 pandemic on AK Steel’s ability to comply with 
certain obligations under the Consent Decree entered on August 21, 2015 in the above-
referenced action. On April 13, April 21, and 27, 2020, counsel for AK Steel submitted 
additional information concerning the delays. For the reasons discussed below, pursuant to 
Paragraph 58 of the Consent Decree, EPA agrees that the COVID-19 pandemic currently 
constitutes a “Force Majeure” event, as defined by Paragraph 56 of the Consent Decree 
Consequently, EPA agrees to a one-month delay in completing the repairs to the electrostatic 
precipitator (“ESP”) identified in AK Steel’s October 4, 2019 annual ESP report cover letter, i.e., 
from June 30, 2020 to July 31, 2020.  

 
Your letter states that AK Steel is providing the notice “in the interest of transparency” and does 
not believe that a delay to the schedule for repairs to its ESP is not “properly considered an 
‘obligation’ of the Consent Decree itself.” EPA believes that notice is warranted under the terms 
of the Consent Decree for any such delay. 
 
In your April 1st letter, you state that AK Steel has idled the Dearborn Works as of March 30, 
2020, due to steel market impacts from COVID-19. You further indicate that the idle is expected 
to last for at least two weeks; and that during that time, AK Steel will be unable to complete 
certain repairs to the ESP. AK Steel previously identified these repairs as anticipated to be 
completed not later than the second quarter of 2020. 
 
Your letter provides two bases for the cause of the delay. First, AK Steel has issued a directive 
that there be no non-essential work by outside contractors (who have been performing the ESP 
repair work) while the Dearborn Works is idled, “to protect employees and to prevent spreading 

 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL  60604-3590 
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 N. Gordon (Michigan AG’s Office) 
K. Koester (EGLE) 
J. Lamb (EGLE)  
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520 W. 58th Ave, Suite J                 Tel: (907) 563-0088             
Anchorage, AK  99518                              Fax: (907) 563-0080 
 

 

 

Notification of Emergency Renovation 
April 27, 2020 
 
Asbestos NESHAP Coordinator 
US EPA, Region 10 (20-C04) 
1200 Sixth Avenue, Ste. 155    
Seattle, WA 98101   
 
 
1. Type of Notification:   Original 
 
2. Facility Information:  
 

Owner Name: Anchorage School District 
 
 Address: 1301 Labar Street 
 
 City:  Anchorage       State: Alaska    Zip: 99515-3517 
 
 Contact:     Nick Bell                           Telephone:  907-348-5168 
 
 Removal Contractor: Alaska Abatement Corporation 
 
 Address: 520 West 58th Avenue 
 
 City: Anchorage  State: AK.  Zip: 99518 
 
 Contact: Robert Curran  Telephone: (907) 563-0088 
 

Other Contractor: Consolidated Enterprises, Inc. 
 
 Address: 633 E. 81st Avenue 
 
 City: Anchorage  State:  Alaska      Zip:99518  
 
 Contact:  Destry Lind    Telephone: (907) 344-4567 
 
3. Type of Operation: Emergency Renovation 

Alaska 

   Abatement 

     Corporation  
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4. Is Asbestos Present?    Yes 
 
5. Facility Description: West High School 2020 
 
 Address: 1700 Hillcrest Dr 
 
 City:  Anchorage   State: AK 
 
 Building Size: Approx. 160,000 SF    Number of Floors: 2      Age in Years: 66 
 
 Present Use:  High School  Prior Use: High School  
 
6. Procedure, including analytical method, if appropriate, used to detect the 

presence of asbestos material: The owner is responsible for the location and 
identification of all ACM. The identification of ACM using PLM has been done. 

 
7. Approximate Amount of Asbestos, Including: 
              Surface Area:  Approximately 118,000 SF of BUR containing asbestos, 16 ea. Roof   
  drain/bowl with asbestos containing insulation. 
 
8. Scheduled Dates of Asbestos Removal: 
 
  Start:  04/28/20   Complete: 6/19/20 
 
9. Description of planned demolition or renovation work and methods to be 

used:  The Owner is renovating the building.  The renovation will be performed by 
others. 

 
10. Description of work practices and engineering controls to be used to prevent 
emissions of the asbestos at the demolition and renovation site: Using wet methods in 
conjunction with highly trained Alaska state certified asbestos workers to remove and dispose 
of Approximately 118,000 SF of BUR containing asbestos, 16 ea. Roof drain/bowl with asbestos 
containing insulation. 
The “Competent Person" will be on-site at all times during abatement activities. On site air 

monitoring will be employed. 
 
11. Waste Transporter #1: Alaska Abatement Corporation 
 
 Address: 520 West 58th Avenue 
 
 City: Anchorage    State: AK. Zip: 99518 
 
 Contact: Robert Curran  Telephone: (907) 563-0088 
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12. Waste Transporter #2: Alaska Demolition, LLC 
 
 Address: 2817 Rampart Drive 
 
 City: Anchorage    State: AK. Zip: 99501 
 
 Contact: Keith Lee  Telephone: (907) 274-3366 
 
 
13. Waste Disposal Site: # 1 
 
 Name: Anchorage Regional Landfill 
 
 Location: 15500 East Eagle River Loop Road 
 
 City: Eagle River State: AK.      Zip: 99577 
 
 Contact: Shane Christiansen  Telephone: (907) 428-1697 
 
14. Waste Disposal Site: # 2 
 
 Name: Palmer AK Demo C&D Waste Monofill 
 
 Location: 550 Rebarchek Road 
 
 City: Palmer     State: AK.      Zip: 99645 
 
 Contact: Ken Vantrese Telephone: (907) 745-5606 
 
 
15. For Emergency Renovations:  
 
 Date and Hour of Emergency: 4/27/20 - 0800 
 
 Description of the Sudden, Unexpected Event: Due to the corvid-19 virus and the  
  
 Anchorage School District pushing projects to start ASAP for emergency renovations 
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16. Description of procedures to be followed in the event that unexpected 
asbestos is found or previously non-friable material becomes crumbled, pulverized, 
or reduced to powder: Isolate the area and control the release.  Inform the owner.  
Decontaminate the area using wet methods and/or HEPA vacuums.  Personnel to wear PPE. 
 
 
17. I certify that an individual trained in the provisions of this regulation (40 CFR PART 61, 
SUBPART M) will be on-site during the demolition or renovation and evidence that the required 
training has been accomplished by this person will be available for inspection during normal 
business hours.  (Required 1 year after Promulgation) 
 

               04/27/20 
 
 

       
18. I Certify that the above information is correct. 

 
                           04/27/20 

        Signature of Operator                     Date 
 

Signature of Operator                      Date 
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From: Pavitt, John
To: Marshalonis, Dino
Subject: COVID DEVIATION REQUEST: emergency renovation notification
Date: Monday, April 27, 2020 8:24:15 PM

Dino, I responded (approved) this deviation request from an asbestos contractor in
Anchorage.  They are starting a project tomorrow, rather than wait the normal 10 days after
notifying EPA. Delays in the roof repair would impact other essential projects.
 
Let me know if you need any information.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Pavitt, John 
Sent: Monday, April 27, 2020 4:20 PM
To: Robert Curran <Robert@alaskaabatement.com>
Cc: Fay, Laurie <Fay.Laurie@epa.gov>; Farnham, Kim <Farnham.Kim@epa.gov>
Subject: RE: emergency renovation notification
 
Hello Robert.  As I discussed by phone today with Mr. John Anderson w/ AAC, I approve of this
emergency renovation notice.  Your schedule has sped up because your client (School District)
is moving forward on repairs while school is cancelled due to Covid-19 health mandates. 
 
Please keep EPA informed of any changes to your project.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Robert Curran <Robert@alaskaabatement.com> 
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Sent: Monday, April 27, 2020 3:21 PM
To: Pavitt, John <Pavitt.John@epa.gov>
Cc: Cunningham, Roylene <Cunningham.Roylene@epa.gov>
Subject: emergency renovation notification
 
Good afternoon Mr. Pavitt,
 
See attached emergency notification for our West HS Roof Replacement project.  A hard copy will go
out in the mail today as well.
 
Respectfully,
 
Robert Curran
Operations Manager
Alaska Abatement Corporation
(907) 563-0088 office
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          Gary O. Spitznogle 

Vice President 
Environmental Services 
1 Riverside Plaza 
Columbus, OH 43215 
614/716-3671 

April 17, 2020 

 

Bruce S. Gelber 
Chief, Environmental Enforcement Section 
U.S. Department of Justice 
950 Pennsylvania Avenue 
Washington, DC 20530-0001 
 
Phillip Brooks 
Director, Air Enforcement Division 
Office of Enforcement and Compliance Assurance 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 
 
 Re:   U.S. v. American Electric Power Service Corp., et al., 
  Civil Action No. C2-99-1182 and consolidated cases 
  Notice of Force Majeure Event Pursuant to Paragraph 159 
  Of the Consent Decree, as modified 
 
Dear Messrs. Gelber and Brooks: 
 
This letter is submitted in accordance with Paragraph 159 of the Consent Decree entered in the 
above-referenced cases, as modified through the Fifth Joint Modification entered on July 19, 2019, 
and all prior modifications.  Defendants American Electric Power Service Corporation (AEPSC) 
and Indiana Michigan Power Company (I&M) are in the final stages of construction of the 
selective catalytic reactors (SCR) and enhanced dry sorbent injection (DSI) system on Rockport 
Unit 2 in Spencer County, Indiana.  These systems are required to be installed and continuously 
operated on Unit 2 by no later than June 1, 2020. 
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Letter to Messrs. Gelber and Brooks 
Notice of Force Majeure Event 
April 17, 2020 
Page 2 
 
 
 

 

As you are aware, the nation is currently experiencing unprecedented disruptions due to the novel 
coronavirus, also known as COVID-19, which has resulted in more than 610,000 cases of this 
highly contagious disease across the country, and over 26,000 deaths.  The President, the 
Department of Homeland Security (DHS) and the Centers for Disease Control (CDC), and the 
Governors of nearly every state have advised or required non-essential businesses to cease 
operations, or imposed work from home requirements, cancelled, suspended, or prohibited large 
gatherings, and required other measures to prevent contagion and constrain the spread of the virus.  
Electric utility operations are essential services under the DHS guidelines, as are the construction 
trades and other support industries that provide the resources to improve or expand and maintain 
our facilities.  
 
To promote a safe work environment I&M took several steps during March, including limiting the 
number of individuals using elevators and working in confined spaces, wiping down commonly 
touched surfaces, asking employees and contractors to remain in their work areas and not travel to 
or through other portions of the plant site, and to work with plant management to coordinate 
activities and movements into, through and out of the plant.  Nursing staff were on hand to conduct 
temperature checks and monitor the health of workers through self-evaluation of potential 
symptoms, and signs were installed reminding personnel of the social distancing guidelines.  
Personal protective equipment was utilized as required for specific tasks.  Nevertheless, we began 
experiencing increasing rates of absenteeism. 
 
Over the weekend of March 16, as several states were announcing further restrictions, discussions 
among plant management, contract supervisors, and representatives of the unions representing 
workers engaged in the project were ongoing.  Each contractor was asked to affirm their readiness 
and provide a copy of their COVID-19 response plans.  There were increasing rates of absenteeism 
the week of March 23 through the end of the month.  On Friday, April 3, Rockport Plant received 
confirmation of a positive case of COVID-19 among the operations staff in the coal yard.  As this 
information was communicated to the craft laborers, many left the jobsite.  Rockport Plant 
management and project management worked over the weekend communicating with employees, 
contractors and union representatives regarding the situation.  Absenteeism reached levels as high 
as 66% - 85%, but gradually improved toward the end of the week.  Over one-third of the contract 
labor force was absent on April 10. 
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Francis X. Lyons 
(312) 258.5661 
flyons@schiffhardin.com 

Schiff Hardin LLP 
233 South Wacker Drive 
Suite 7100 
Chicago, IL  60606 

T 312.258.5500 
F 312.258.5600 

schiffhardin.com 

 

April 15, 2020 

VIA EMAIL 
eescdcopy.enrd@usdoj.gov 
Re: DJ # 90-5-2-1-11203   

VIA EMAIL 
R5AirEnforcement@epa.gov 

VIA U.S. MAIL 
EES Case Management Unit 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 
Re: DJ # 90-5-2-1-11203   

VIA U.S. MAIL 
U.S. EPA Region 5 
Air and Radiation Division 
Attn:  Compliance Tracker 
77 W. Jackson Blvd. (AE-17) 
Chicago, Il 60604 

VIA U.S. MAIL 
U.S. EPA Region 5 
Office of Regional Counsel 
77 W. Jackson Blvd. (C-14J) 
Chicago, IL 60604 

Re: Aux Sable Liquid Products – Consent Decree Force Majeure 

Ladies and Gentlemen: 

Pursuant to Section XII of the Consent Decree, Aux Sable is asserting a claim of Force Majeure 
under paragraph 128 of the Consent Decree to request additional time to repair 24 items of 
“Covered Equipment”1 currently on the facility’s Delay of Repair (“DOR”) list (hereinafter 
referred to in this document as “DOR Equipment”).  Aux Sable has implemented necessary health 
and safety measures at its facility to directly respond to the COVID-19 pandemic.  These measures 
prevent Aux Sable from having the necessary staff and resources available to repair the DOR 
Equipment (22 valves and 2 connectors) associated with an upcoming “Process Unit Shutdown.”  
Specifically, this Force Majeure claim seeks relief from paragraphs 32(c)2 and 37(c) of the Consent 
                                                 
1 Unless otherwise noted, all quoted terms in this document have the meaning assigned to those terms under 
the Consent Decree. 
 
2 Pursuant paragraph 12 of the Consent Decree, all Covered Process Units have accepted the applicability 
of 40 C.F.R. Part 60, Subpart OOOO.  Therefore, this claim of Force Majeure also seeks relief from the 
applicable requirements under Subpart OOOO to repair the DOR Equipment during the upcoming Process 
Unit Shutdown. 
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Decree that requires that Aux Sable repair the DOR Equipment during the next Process Unit 
Shutdown.  The COVID-19 pandemic constitutes an “event” under paragraph 127 of the Consent 
Decree because it constitutes an event beyond the control of Aux Sable that has delayed Aux 
Sable’s ability to repair equipment on its DOR list despite Aux Sable’s best efforts. 
 
Aux Sable is scheduled to perform critical maintenance and repairs on a compressor servicing one 
of the facility’s extraction trains in late April 2020.  The compressor is part of the Process Unit 
Area 200 (Train 2 Extraction), which constitutes a “Covered Process Unit” under the Consent 
Decree.  In order to avoid a long-term outage on the entire Process Unit, the planned outage will 
only involve maintenance and repair to the compressor.  The outage will not involve de-
inventorying the Process Unit, nor the clearing of all process material from the Process Unit, as is 
typical of a Process Unit Shutdown (paragraph 8.gg of Consent Decree). 

 
Presently, Aux Sable has 24 pieces of Covered Equipment associated with the above-Covered 
Process Unit (i.e., the DOR Equipment) on the facility’s DOR list consistent with paragraph 26 
and Section VI.F. of the Consent Decree.  In accordance with paragraph 32(b) of the Consent 
Decree, Aux Sable has undertaken periodic monitoring of the DOR Equipment. 

 
Aux Sable recently implemented a stringent facility staffing program to protect its employees and 
the public in response to the COVID-19 pandemic, while maintaining facility operations. Facility 
personnel are limited to 4 individual crews of approximately 7 employees each to maintain critical 
functions at the facility.  The crews are isolated from one another such that no crew is permitted 
to swap or combine members.  All non-essential contractors and suppliers have been banned from 
the facility to avoid contamination of the facility’s essential employees.   

 
Due to the minimum staffing, coupled with the restrictions on non-essential contractors, the facility 
only possesses the staffing resources necessary to make critical repairs to facility components.  The 
scheduled repairs to the compressor are critical to maintain operation of the extraction train that 
the compressor services.  The facility will complete the work without outside contractors (except 
special compressor-knowledgeable third-party contractors) and the 4 employee crews will remain 
isolated from one another (i.e., no more than 7 employees working on the compressor at any one 
time).   

 
In order to expand the outage to also allow for repairs to the DOR Equipment, the facility would 
need to take the entire Process Unit offline.  Typically for this type of work, the facility would 
combine crews in order to have enough manpower to safely isolate and prepare the unit for 
work.  The facility would also bring in outside contractors (20-40 contractor on day/night shifts) 
to help with necessary manpower for installing isolation blinds, building scaffolding, electrical 
isolation and other similar craft work.  However, due to the Covid-19 staffing restrictions, the 
facility lacks the employees and outside contractors necessary to make repairs to the DOR 
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Equipment.  Therefore, Aux Sable intends to complete the absolute least amount of work necessary 
to get the Process Unit back up and running safely.   

 
Aux Sable will repair the DOR Equipment during the next future outage for the Process Unit 
(assuming that the staffing restrictions implemented to respond to the COVID-19 pandemic are 
lifted).  Aux Sable does not schedule future maintenance on the Process Unit – i.e., Aux Sable only 
takes the unit offline when necessary for repairs/maintenance.  In the interim, Aux Sable will 
continue to perform periodic monitoring of the DOR Equipment as required by the Consent 
Decree.   

 
This Force Majeure claim covers only a small quantity of equipment associated with a single 
Process Unit at the facility.  Aux Sable has exhausted all available methods to reduce the leaking 
elements below the applicable 500ppm limit under the Consent Decree.  Therefore, Aux Sable 
does not believe that the delay in repair of the DOR Items will cause or contribute to an 
endangerment to public health, welfare, or the environment. 
 
We would like to schedule a call as soon as possible to discuss. 
 
Sincerely, 
 
 
By: /s/ Francis X. Lyons   
 Francis X. Lyons 

FXL:dm 
 
cc: Randall.Stone@usdoj.gov 
 Loukeris.Constantinos@epa.gov 
 Palermo.Mark@epa.gov 
 Olson.Erik@epa.gov 

 

 
CH2\23256073 1   
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From: Johnson, Patrick
To: Vallette, Yvonne; Jencius, Michele
Cc: Marshalonis, Dino
Subject: RE: I NEED: COVID Deviation Request: Benham
Date: Monday, May 18, 2020 9:27:09 AM

Good morning, Mickey:
 
I came onto this case at the very end of Ashley Palomaki’s tenure. It is my understanding that the 45
day provision within the AOC is unrelated to COVID-19. However, there were some slight delays
apparently related to COVID-19 from April 7 (see email from Mrs. Benham’s counsel to Ashley
below) until an agreement-in-principle on all settlement documents was reached on April 24.
 
Sincerely,
 
Patrick B. Johnson
Office of Regional Counsel
U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 155
Seattle, Washington 98101
(206) 553-6905
 

From: Vallette, Yvonne <Vallette.Yvonne@epa.gov> 
Sent: Sunday, May 17, 2020 1:06 PM
To: Jencius, Michele <jencius.michele@epa.gov>; Johnson, Patrick <johnson.patrick@epa.gov>
Cc: Marshalonis, Dino <Marshalonis.Dino@epa.gov>
Subject: RE: I NEED: COVID Deviation Request: Benham
 
Michele, the 45 days is pretty standard (though sometimes we use 30 days).  It all depends on
the amount of information that we already have from a respondent outlining the details of
their proposed mitigation/restoration projects. For this case, we have only preliminary
information on the scale and scope of what is being proposed, and we need more details (sort
of the who, what and when)  in order to be able utilized NWP32.  
 

From: Jencius, Michele <jencius.michele@epa.gov> 
Sent: Friday, May 15, 2020 1:30 PM
To: Johnson, Patrick <johnson.patrick@epa.gov>; Vallette, Yvonne <Vallette.Yvonne@epa.gov>
Cc: Marshalonis, Dino <Marshalonis.Dino@epa.gov>
Subject: FW: I NEED: COVID Deviation Request: Benham
 
Patrick and Yvonne: 
 
Dino is tracking when we deviate from standard practices b/c of FOIA.  Below is a email thread
between EPA and Benham where Benham asks for more time b/c of COVID19 and difficulty
getting contractors to submit bids.  I noted the ACO has 45 days from signature to submit
mitigation plans.  Is the 45 days standard?  Or is it a padded date to accommodate the extra
time requested. 
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Please respond to Dino (cc’d here) and cc me.
 
Thanks,
 
From: Marshalonis, Dino <Marshalonis.Dino@epa.gov> 
Sent: Wednesday, May 13, 2020 4:49 PM
To: Jencius, Michele <jencius.michele@epa.gov>
Subject: I NEED: COVID Deviation Request: Benham
 
Did we ever respond with approval on this?  I will need it for tracking purposes and FOIA.  Please
forward when you can.
 
 
Dino Marshalonis, Ph.D. | Enforcement Coordinator
Enforcement & Compliance Assurance Division
U.S. Environmental Protection Agency | Region 10
206.553.1519

 

From: Palomaki, Ashley <Palomaki.Ashley@epa.gov> 
Sent: Friday, April 10, 2020 10:18 AM
To: Marshalonis, Dino <Marshalonis.Dino@epa.gov>
Subject: COVID Deviation Request: Benham
 
 

Sent from my iPhone

Begin forwarded message:

From: "K. Garl Long" <Garl@longlaw.biz>
Date: April 7, 2020 at 9:18:38 AM PDT
To: "Palomaki, Ashley" <Palomaki.Ashley@epa.gov>
Subject: Re:  Benham

Ashley,

 is in the group most vulnerable to the c-virus.  The terms of the
proposed settlement are most distressing to her.  Some time is needed.

Progress is slow everywhere, including getting bids for the construction.

You are not being ignored, but please be patient during the pandemic, and stay
well yourself,

Garl

(b) (6)
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On 4/6/20 4:15 PM, Palomaki, Ashley wrote:

Hi Garl –
 
I hope this email finds you well. I’m following up on the below email with
attached settlement documents for the Benham case.
 
Best,
 
Ashley
 
Ashley Palomaki
Assistant Regional Counsel
U.S. EPA Region 10 Office of Regional Counsel
1200 Sixth Avenue, Suite 155, M/S 11-C07
Seattle, WA 98101
206-553-8582
 

From: Palomaki, Ashley 
Sent: Thursday, March 26, 2020 2:43 PM
To: K. Garl Long <Garl@longlaw.biz>
Subject: RE: Benham
 
Hi Garl –
 
I hope you are staying safe and healthy during these unprecedented
times.
 
Attached please find a draft Administrative Order on Consent (for
restoration) and a Consent Agreement and Final Order (for penalty) for
your review. Exhibit A to the Administrative Order on Consent will be the
restoration plan that you sent below.
 
Let me know if you have any questions.
 
Best,
 
Ashley
 
Ashley Palomaki
Assistant Regional Counsel
U.S. EPA Region 10 Office of Regional Counsel
1200 Sixth Avenue, Suite 155, M/S 11-C07
Seattle, WA 98101
206-553-8582
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From: K. Garl Long <Garl@longlaw.biz> 
Sent: Friday, March 13, 2020 3:05 PM
To: Palomaki, Ashley <Palomaki.Ashley@epa.gov>
Subject: Re: Benham
 

Ashley,

Attached should be the final revision of the restoration plan.  Please
send the settlement agreement we discussed.

Thanks,

Garl

 
On 03/05/2020 09:14 AM, Palomaki, Ashley wrote:

Garl –
 
Great, thanks! It looks like 9:30am should work for us next
Tuesday. Yvonne and I will call you then.
 
Best,
 
Ashley
 
Ashley Palomaki
Assistant Regional Counsel
U.S. EPA Region 10 Office of Regional Counsel
1200 Sixth Avenue, Suite 155, M/S 11-C07
Seattle, WA 98101
206-553-8582
 

From: K. Garl Long <Garl@longlaw.biz> 
Sent: Wednesday, March 04, 2020 2:03 PM
To: Palomaki, Ashley <Palomaki.Ashley@epa.gov>
Subject: Re: Benham
 

Ashley,

Tuesday of next week looks good.  I should be in the
office all day drafting, so just let me know what  time
would work for you.

Garl
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On 03/03/2020 03:45 PM, Palomaki, Ashley wrote:

Hi Garl –
 
Do you have some time to discuss next steps in
this case. EPA is ready to move forward with
the restoration plan and propose a penalty to
resolve the violation. Please let me know when
you are available.
 
Best,
 
Ashley
 
Ashley Palomaki
Assistant Regional Counsel
U.S. EPA Region 10 Office of Regional Counsel
1200 Sixth Avenue, Suite 155, M/S 11-C07
Seattle, WA 98101
206-553-8582
 

From: K. Garl Long <Garl@longlaw.biz> 
Sent: Thursday, February 13, 2020 11:58 AM
To: Palomaki, Ashley
<Palomaki.Ashley@epa.gov>
Subject: Re: Benham
 

Ashley,

The added note addresses the rocks in the
yellow circle.

Garl

 
On 02/12/2020 09:15 AM, Palomaki, Ashley
wrote:

Hi Garl –
 
One clarifying question. Is the
reference to removal of nonnative
rocks in the side channel intended
to reference the rocks in the
yellow circle or something else.
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Thanks.
 
Ashley Palomaki
Assistant Regional Counsel
U.S. EPA Region 10 Office of
Regional Counsel
1200 Sixth Avenue, Suite 155, M/S
11-C07
Seattle, WA 98101
206-553-8582
 

From: K. Garl Long
<Garl@longlaw.biz> 
Sent: Friday, February 07, 2020
4:34 PM
To: Palomaki, Ashley
<Palomaki.Ashley@epa.gov>
Subject: Re: Benham
 

Ashley,

The two concerns expressed 1)
scraping the downstream bank,
and 2) removing/covering
rocks, are addressed in the
attached revised plan.

I believe all concerns have now
been addressed.

Garl

 

Ashley,

Yes, moving along. Should
have something next week.

Garl

 
On 02/06/2020 04:58 PM,
Palomaki, Ashley wrote:

Hi Garl –
 
Checking in on this
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and whether you
have been able to
discuss with Jeff.
 
Best,
 
Ashley
 
Ashley Palomaki
Assistant Regional
Counsel
U.S. EPA Region 10
Office of Regional
Counsel
1200 Sixth Avenue,
Suite 155, M/S 11-
C07
Seattle, WA 98101
206-553-8582
 

From: K. Garl Long
<Garl@longlaw.biz> 
Sent: Monday,
January 27, 2020
10:22 AM
To: Palomaki, Ashley
<Palomaki.Ashley@epa.gov>
Subject: Re: Benham
 

Appointments this
morning, briefing
this afternoon.  So
anytime this
afternoon.

Garl

 
On 01/27/2020
09:50 AM, Palomaki,
Ashley wrote:

Hi Garl
– Are
you
available
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today?
Best,
Ashley
 
Ashley
Palomaki
Acting
Deputy
Regional
Counsel
U.S.
EPA
Region
10
Office
of
Regional
Counsel
1200
Sixth
Avenue,
Suite
155,
M/S
11-C07
Seattle,
WA
98101
206-
553-
8582
 

From:
K. Garl
Long
<Garl@longlaw.biz>
Sent:
Thursday,
January
23,
2020
10:52
AM
To:
Palomaki,
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Ashley
<Palomaki.Ashley@epa.gov>
Subject:
Re:
Benham
 

Ashley,

Had a
SJ
motion
to get
out by
yesterday.
In
most
of
today
and
tomorrow. 
Time
to call?

Garl

 
On
01/17/2020
04:24
PM,
Palomaki,
Ashley
wrote:

Hi
Garl
-
okay.
I’ve
been
tied
up
this
afternoon
but
I’m
available
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at
8:30,
at
10:30,
or
after
3:30
on
Tuesday.
Best,
Ashley 

Sent
from
my
iPhone

On
Jan
17,
2020,
at
1:35
PM,
K.
Garl
Long
<Garl@longlaw.biz>
wrote:

I
think
you
and
I
should
try
and
clarify
this. 
I
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am
in
this
afternoon
if
you
have
time
to
call,
otherwise
will
try
to
reach
you
Tuesday.

Garl

 
On
01/16/2020
04:25
PM,
Palomaki,
Ashley
wrote:

Hi
Garl
–
 
Hope
you
all
have
survived
the
snow!
Thank
you
for
talking
with
us
this
week.
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While
the
Benham’s
agreed
to
take
rock
out
of
the
side
channel
on
Tuesday
in
response
to
our
August
proposal,
which
we
appreciate,
we
left
the
call
uncertain
as
to
which
rock
in
particular.
In
the
interest
of
moving
this
forward,
NOAA-
NMFS
has
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been
back
through
the
photos
of
the
site
channel.
The
attached
photos
show
the
rocks
that
the
agencies
would
like
removed
(the
rocks
within
the
yellow
circle).
The
boulders
currently
exposed
on
the
side
of
the
bank
and
shown
in
a
yellow
circle
on
the
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photo
must
be
removed
so
that
vegetation
can
be
put
in
place
to
make
the
grade
of
that
bank
more
gentle.
The
Benhams
would
need
to
remove
enough
of
the
rocks
circled
in
yellow
to
grade
out
the
slope
of
the
bank.
The
Benhams
do
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not
need
to
dig
out
rocks
that
are
underground
and
unexposed. 
 
Ashley
Palomaki
Acting
Deputy
Regional
Counsel
U.S.
EPA
Region
10
Office
of
Regional
Counsel
1200
Sixth
Avenue,
Suite
155,
M/S
11-
C07
Seattle,
WA
98101
206-
553-
8582
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Bhatt, Krishna

From: Cantor, Tiffany
Sent: Thursday, May 28, 2020 1:27 PM
To: Piantanida, David
Cc: Rathbone, Colleen
Subject: FW: Red Lane Domestic Water, Inc (WY5600232)
Attachments: Memorandum on COVID-19 Implications for EPAs Enforcement and Compliance Assurance Program 

(March 26, 2020).pdf; Administrative Order - Red Lane Domestic Water Inc..pdf; 
LCR_Consumer_Notice_of_Tap_Water_Results_Form.docx; LCR_Consumer_Notice_Certification.docx; 
CCR_Certification_WY_FewerThan_10K.pdf; Surfacewater_FailureToCorrect_SignificantDeficiency.docx; 
pn_ftm.pdf

David, 
 
Here’s the first email regarding the mention of coronavirus; it wasn’t a formal request for an extension. I’ll send the 
other one in a moment.  
 
Thanks! 
_____________________________________________________________________________ 
Tiffany Cantor, SDWA Enforcement Section Chief  
USEPA Region 8 (8ENF‐W‐ SD)  
1595 Wynkoop Street 
Denver, CO  80202‐8917 
 

From: Castelli, Matthew <castelli.matthew@epa.gov>  
Sent: Thursday, May 28, 2020 11:04 AM 
To: Cantor, Tiffany <Cantor.Tiffany@epa.gov> 
Cc: Latino, Steven <latino.steven@epa.gov> 
Subject: FW: Red Lane Domestic Water, Inc (WY5600232) 
 
Hi Tiffany, 
 
I believe the email David is looking for is in the thread below.  
 
Talk soon, 
Matt Castelli  
Senior Assistant Regional Counsel  
Office of Regional Counsel,  USEPA Region 8  
303.312.6491 | castelli.matthew@epa.gov 
Schedule: 6:30 am‐4 pm, Telework: Tuesday 
 
 

From: Cantor, Tiffany <Cantor.Tiffany@epa.gov>  
Sent: Friday, April 3, 2020 11:34 AM 
To: Castelli, Matthew <castelli.matthew@epa.gov> 
Subject: FW: Red Lane Domestic Water, Inc (WY5600232) 
 
For your records. Thanks for your assistance review the draft! 
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_____________________________________________________________________________ 
Tiffany Cantor, SDWA Enforcement Section Chief  
USEPA Region 8 (8ENF‐W‐ SD)  
1595 Wynkoop Street 
Denver, CO  80202‐8917 
 

From: Latino, Steven <latino.steven@epa.gov>  
Sent: Friday, April 3, 2020 10:46 AM 
To: ron arvey < > 
Cc: Cantor, Tiffany <Cantor.Tiffany@epa.gov>; Crosby, Jake <Crosby.Jake@epa.gov> 
Subject: Red Lane Domestic Water, Inc (WY5600232) 
 
Hello Mr. Foote,  
 
I am emailing to inform you that the EPA has decided not to extend the deadlines set forth in the Administrative Order 
that was issued on January 27, 2020 (Docket No. SDWA‐08‐2020‐0019). We came to this determination based on 
multiple factors. The policy associated with the COVID‐19 Implications for EPA’s Enforcement and Compliance Assurance 
Program Memorandum (Memo) applies to actions beginning on March 13, 2020. When you emailed me on March 27, 
2020, you already missed the deadlines to consult pertaining to the storage tank cleaning (Paragraph 19 of the Order), to 
prepare and certify the Consumer Confidence Report (Paragraph 23 of the Order), and to issue the public notifications 
(Paragraphs 25 and 26 of the Order). All of these actions were required to occur prior to the Memo’s effective date. 
Furthermore, the Memo notes: Public water systems have a heightened responsibility to protect public health because 
unsafe drinking water can lead to serious illnesses and access to clean water for drinking and handwashing is critical 
during the COVID‐19 pandemic. Accordingly, the EPA has heightened expectations for public water systems. The EPA 
expects operators of such systems to continue normal operations and maintenance as well as required sampling to 
ensure the safety of our drinking water supplies. 
 
If Red Lane Domestic Water does not take immediate steps to protect public health by addressing these Safe Drinking 
Water Act violations, our next course of action is to issue an Administrative Order Violation (AOV). Violation of any part 
of the existing Order, the Act, or Part 141 may subject you to a civil penalty of up to $58,328 (as adjusted for inflation) 
per day of violation, a court injunction ordering compliance, or both. 42 U.S.C. § 300g‐3; 40 C.F.R. part 19; 85 Fed. Reg. 
at 1754 (January 13, 2020). I will contact you again in one week to assess progress and to inform you of our decision.  
 
As a reminder, the following actions needed to be completed within 30 days of receiving the Order: 

 Respondent shall consult with the EPA regarding action to correct significant deficiencies and shall submit a 
proposed schedule. (Paragraph 19 of the Order). You will need to consult with Jake Crosby for this requirement, 
who can be reached at Crosby.Jake@epa.gov.  

 Respondent shall (1) prepare an annual CCR, to include all information required by 40 C.F.R. §§ 141.153 and 
141.154, for the System for calendar years 2016 to 2017 and distribute the CCR to the System’s customers and 
the EPA and (2) certify to the EPA that the CCRs for 2016 and 2017 have been distributed to the System’s 
customers and that the information is correct and consistent with monitoring data previously provided to the 
EPA. (Paragraph 23 of the Order). Nara Jirik will be the contact for this requirement. She can be reached at 
jirik.nara@epa.gov.  

 And quarterly thereafter as long as the violation cited in paragraph 8, persists, Respondent shall notify the public 
of this violation. Templates and instructions are available at: https://www.epa.gov/region8‐waterops/reporting‐
forms‐drinking‐water‐systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn (Paragraph 25 of the Order). I suggest 
you include a statement in the PN that the advisory is not related to COVID‐19.  

 Respondent shall notify the public of the violations cited in paragraphs 7 (July 2017 violation), 9, 10, and 13, 
above. By July 31, 2020, Respondent shall notify the public of the 2019 violation cited in paragraph 7. Templates 
and instructions are available at: https://www.epa.gov/region8‐waterops/reporting‐forms‐drinking‐water‐

(b) (6)
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systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn (Paragraph 26 of the Order). I suggest you include a 
statement in the PN that the advisory is not related to COVID‐19.  

You must also meet the other requirements listed in the Order by the respective deadlines. For your convenience, I have 
attached the Order to this email. 

You may want to contact the Wyoming Association of Rural Water Systems (WARWS), which is a non‐profit organization 
that can provide you with technical assistance related to your public water system. Here is a link to their website: 
https://www.warws.com/. 

If you have any questions or concerns, please do not hesitate to reach out to me.  
 
 
Best, 
 
Steven Latino 
 
SDWA Enforcement Unit | Enforcement and Compliance Assurance Division 
U.S. EPA - Region 8 | 1595 Wynkoop St., 8ENF‐WSD, Denver, CO 80202 |  
(P): 303.312.6440 | Email: latino.steven@epa.gov 
 
 
 
 

From: ron arvey < >  
Sent: Friday, March 27, 2020 1:50 PM 
To: Latino, Steven <latino.steven@epa.gov> 
Subject: Re: Red Lane Domestic Water, Inc (WY5600232) 
 
A guy called that is going to help me with this  I am also owner of Showboat Retirement center and we are  dealing with 
Corona Virus  so it will be a bit before I can get back to it..] 
 
Ron Foote 
 
 
On 3/23/2020 11:29 AM, Latino, Steven wrote: 

Hi Ron, 

  

I am following up on the below items that are required to be completed by the administrative order that 
was issued on January 27, 2020. My records indicate that you have not completed the following 
requirements: 

  

Within 30 days of receiving the Order: 

 Within 30 calendar days of receipt of this Order, Respondent shall consult with the EPA 
regarding action to correct significant deficiencies and shall submit a proposed 

(b) (6)
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schedule…(paragraph 19). You will need to consult with Jake Crosby for this requirement, who 
can be reached at Crosby.Jake@epa.gov 

 Respondent shall (1) prepare an annual CCR, to include all information required by 40 C.F.R. §§ 
141.153 and 141.154, for the System for calendar years 2016 to 2017 and distribute the CCR to 
the System’s customers and the EPA and (2) certify to the EPA that the CCRs for 2016 and 2017 
have been distributed to the System’s customers and that the information is correct and 
consistent with monitoring data previously provided to the EPA. Nara Jirik will be the contact for 
this requirement. She can be reached at jirik.nara@epa.gov 

 Within 30 calendar days after receipt of this Order, and quarterly thereafter as long as the 
violation cited in paragraph 8, above, persists, Respondent shall notify the public of this 
violation. Templates and instructions are available at: https://www.epa.gov/region8‐
waterops/reporting‐forms‐drinking‐water‐systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn 

(paragraph 25)  

 Within 30 calendar days after receipt of this Order, Respondent shall notify the public of the 
violations cited in paragraphs 7 (July 2017 violation), 9, 10, and 13, above. By July 31, 2020, 
Respondent shall notify the public of the 2019 violation cited in paragraph 7. Templates and 
instructions are available at: https://www.epa.gov/region8‐waterops/reporting‐forms‐drinking‐
water‐systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn (paragraph 26) 

  

I have cc’d Jake Crosby on this email. Please work with him to create a plan and schedule to address the 
significant deficiencies that require corrective action.  

  

I also cc’d Nara Jirik. She will be able to assist you with completing the past due CCR’s. 

  

I have attached the public notices that you will need to fill out and send back to me. If you have any 
questions on completing them, please let me know and I can assist you.  

  

Also keep in mind that within 90 days of receipt of the order, the following action will need to be 
completed: 

  

 Within 90 calendar days after receipt of this Order, Respondent shall deliver a consumer notice 
of the 2018 and 2019  individual tap monitoring results to the persons served at each sampled 
site (paragraph 22). Bolor Bertelmann can help you out with this requirement. She can be 
reached at Bertelmann.Bolor@epa.gov 
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If you have any questions regarding the above requirements, don’t hesitate to reach out to me and I can 
go over the Order with you. 

  

  

Best, 

  

Steven Latino 

  

SDWA Enforcement Unit | Enforcement and Compliance Assurance Division 

U.S. EPA ‐ Region 8 | 1595 Wynkoop St., 8ENF‐WSD, Denver, CO 80202 |  

(P): 303.312.6440 | Email: latino.steven@epa.gov 

  

  

  

  

  

From: Latino, Steven  
Sent: Thursday, February 13, 2020 2:30 PM 
To: foyrvpark@rtconnect.net; HeathO@EAengineers.com; ron arvey <ronarveyfoote@gmail.com> 
Cc: Crosby, Jake <Crosby.Jake@epa.gov> 
Subject: Red Lane Domestic Water, Inc (WY5600232) 

  

Hello Mr. Foote, 

  

Thanks for taking the time to speak with me today. This email will serve as a follow up to our 
conversation. 

  

Please note the time requirements in the order section of the items that need to be accomplished: 
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Within 30 days of receiving the Order: 

 Within 30 calendar days of receipt of this Order, Respondent shall consult with the EPA 
regarding action to correct significant deficiencies and shall submit a proposed 
schedule…(paragraph 19). You will need to consult with Jake Crosby for this requirement, who 
can be reached at Crosby.Jake@epa.gov 

 Respondent shall (1) prepare an annual CCR, to include all information required by 40 C.F.R. §§ 
141.153 and 141.154, for the System for calendar years 2016 to 2017 and distribute the CCR to 
the System’s customers and the EPA and (2) certify to the EPA that the CCRs for 2016 and 2017 
have been distributed to the System’s customers and that the information is correct and 
consistent with monitoring data previously provided to the EPA. Nara Jirik will be the contact for 
this requirement. She can be reached at jirik.nara@epa.gov 

 Within 30 calendar days after receipt of this Order, and quarterly thereafter as long as the 
violation cited in paragraph 8, above, persists, Respondent shall notify the public of this 
violation. Templates and instructions are available at: https://www.epa.gov/region8‐
waterops/reporting‐forms‐drinking‐water‐systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn 

(paragraph 25)  

 Within 30 calendar days after receipt of this Order, Respondent shall notify the public of the 
violations cited in paragraphs 7 (July 2017 violation), 9, 10, and 13, above. By July 31, 2020, 
Respondent shall notify the public of the 2019 violation cited in paragraph 7. Templates and 
instructions are available at: https://www.epa.gov/region8‐waterops/reporting‐forms‐drinking‐
water‐systems‐wyoming‐and‐tribal‐lands‐epa‐region‐8#pn (paragraph 26) 

  

Within 90 days of receiving the Order: 

 Within 90 calendar days after receipt of this Order, Respondent shall deliver a consumer notice 
of the 2018 and 2019  individual tap monitoring results to the persons served at each sampled 
site (paragraph 22). Natalie Cannon can help you out with this requirement. She can be reached 
at Cannon.Natalie@epa.gov 

  

The above are just a few of the requirements. Some of the items, such as monitoring for lead and 
copper and disinfection by‐products will take place during specific time periods as mentioned in the 
Order. 

  

During our call, you informed me that you took the DBP samples (TTHM and HAA5). Please have the lab 
send the samples to the EPA and, if possible, include my email address. 

  

You also mentioned that you completed the lead and copper consumer notice and consumer confidence 
report. Please send me a copy of both items. If you did not save a copy, they will need to be completed 
again. Just in case, I have attached the lead and copper consumer notice and CCR certification in the 
requirements. 
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For help with the Lead and Copper Rule requirements, please contact Natalie Cannon at 
Cannon.Natalie@epa.gov or 303‐312‐6625. 

  

If you or Heath have any questions, please do not hesitate to reach out. 

  

  

Best, 

  

Steven Latino 

  

SDWA Enforcement Unit | Enforcement and Compliance Assurance Division 

U.S. EPA ‐ Region 8 | 1595 Wynkoop St., 8ENF‐WSD, Denver, CO 80202 |  

(P): 303.312.6440 | Email: latino.steven@epa.gov 
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LLOYD WINNECKE                 ALLEN R. MOUNTS  

MAYOR              EXECUTIVE DIRECTOR 

       

 

EVANSVILLE WATER & SEWER UTILITY 
1 N.W. MARTIN LUTHER KING JR. BLVD, ROOM 104, EVANSVILLE, INDIANA  47708 

PO Box 19, Evansville, IN  47740-0001 

(812) 436-7846   FAX (812) 436-7863 

 

March 31, 2020 
 
RE: City of Evansville, Indiana 

Force Majeure Notice Regarding COVID-19 

 

Dear Sir/Madam, 
 
Please consider this mailing notice as required by Paragraphs 82 and 83 of Evansville’s Consent Decree, 
as amended, that Evansville is asserting that a claim of a force majeure event over concerns of COVID-19 
as it applies to current and upcoming projects could happen in the foreseeable future.   
 
As it is evident across the world that COVID-19 has become a pandemic event, it is reasonable to assume 
that engineering, construction, materials production, labor force disruptions and supply chain delivery 
delays are eminent for projects already underway as well as those in the process of development.  It is 
Evansville’s contention that the supervening event threat was unforeseeable.     
 
Given the nature of this extraordinary event, it is impossible to accurately define any scheduling impact 
associated with COVID-19.  As this situation is dynamic in nature, it is impossible for Evansville to 
quantify the magnitude of the impacts at this time.   
 
In the absence of a vaccine, Evansville expects the event to have a prolonged adverse effect on its daily 
operations that could prevent it in the interim from fulfilling its performance deliverables as noted in the 
consent decree. As this is a rapidly evolving situation, Evansville is taking steps to identify and address its 
potential risk areas.  We are watching developments in this area closely and will issue further 
correspondence as matters unfold. 
 
Regards, 
 
 
 
Jeffrey W Merrick 
Director, Regulatory Compliance and Lab Operations 
Evansville Water & Sewer Utility 
Evansville, IN 47713 
TEL: 812-436-7858 
jmerrick@ewsu.com 
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 U.S. Department of Justice 
 
Environment and Natural Resources Division 

 
 Environmental Enforcement Section Telephone (202) 514-5315 
P.O. Box 7611 Facsimile (202) 514-0097 
Washington, DC  20044 Email: cathy.rojko@usdoj.gov 
  

 

 
       
     April 22, 2020  
 
 
VIA ELECTRONIC MAIL  
 
Erika Powers, Esq. 
Barnes & Thornburg LLP  
One North Wacker Drive, Suite 4400 
Chicago, IL 60606-2833 
Erika.Powers@btlaw.com 
 
Re: United States and the State of Indiana v. City of Evansville, IN, Civil Action No. 3:09-
CV-0128 WTL-MPB, COVID-19 Related Force Majeure Notification   
 
Dear Ms. Powers:  
 
The U.S. Department of Justice (“DOJ”), the U.S. Environmental Protection Agency (“EPA”), 
and the Indiana Department of Environmental Management (“IDEM”) are in receipt of 
Evansville’s March 31, 2020 letter notifying the United States and the State of Indiana (“State”) 
pursuant to Paragraphs 82 and 83 of the Consent Decree (the “CD”) in Civil Action No. 3:09-
CV-0128 WTL-MPB that a force majeure event “could happen in the foreseeable future” that 
may cause a delay or impediment to performance in complying with certain provisions of the 
CD.  
 
As you may be aware, on March 26, 2020, EPA issued a temporary Policy: “COVID-19 
Implications for EPA’s Enforcement and Compliance Assurance Program” (“EPA’s Policy”) that 
addresses EPA enforcement of environmental legal obligations during this time. IDEM issued a 
similar policy that is consistent with EPA’s Policy. As provided in Section I.C of EPA’s Policy, 
claims of an inability to comply with the terms of a judicial consent decree are properly handled 
pursuant to the consent decree’s force majeure provisions. We are enclosing a copy of EPA’s 
Policy.  This response is intended to cover the facilities that are subject to the above-referenced 
CD and directs Evansville to Section XI (force majeure provisions) of the CD. Paragraph 82 of 
the CD requires Evansville to “exercise best efforts to fulfill” the obligations of the CD, 
including the use of best efforts to anticipate any potential force majeure event. Further, these 
efforts should “address the effects of any such event: (a) as it is occurring and (b) after it has 
occurred to prevent or minimize any resulting delay to the greatest extent possible.”  
 
Evansville’s March 31, 2020 letter expresses concern regarding the current COVID-19 public 
health emergency and explains that “engineering, construction, materials production, labor force 
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March 27, 2020 
 
Shawn McKone, NPDES Permit Manager       Robert Grandinetti, NPDES Compliance Unit  
Laura Fricke, Municipal Unit Supervisor       U.S. Environmental Protection Agency – Region 10 
Department of Ecology         Office of Compliance and Enforcement  
Northwest Regional Office        825 Jadwin Avenue, Suite 210 
3190 160th Avenue NE         Richland, WA 99352 
Bellevue, WA  98008-5452 
 
RE:  Seattle Public Utilities (SPU) Combined Sewer Overflow (CSO) Reduction Program 

Notification of Potential Force Majeure Event: Civil Action No. 2:13-cv-678 
Notification of Potential Upset Conditions: NPDES Permit WA0031682 

  
This letter provides notification that the current Coronavirus Disease 2019 (COVID-19) outbreak is a 
potential force majeure event, attributable to causes beyond the control of the City, which may impact 
the City of Seattle’s ability to fully meet the obligations of its wastewater Consent Decree despite the 
City’s best efforts to fulfill its obligations.  The COVID-19 outbreak is also an exceptional incident, which 
may cause unintentional and temporary noncompliance with technology-based NPDES permit 
requirements because of factors beyond the reasonable control of the City. This notification is being 
provided to comply with both the 5-day notice and 10-day explanation requirements for force majeure 
events described in Section XI, paragraph 71 of Seattle’s Consent Decree (Civil Action No. 2:13-cv-678), 
the upset reporting requirements described in Sections G15 and S4.G of SPU’s wastewater NPDES 
Permit (WA0031682), and to meet all other notification obligations under the City’s Consent Decree or 
SPU’s NPDES permit that may be triggered by the potential noncompliance.   
 
Description of Force Majeure/Upset Event  
 
The COVID-19 outbreak has expanded in recent weeks to become a global pandemic.  National, state, 
and local measures have been taken to try to slow the growth and magnitude of the outbreak and its 
public health impacts.  
 
Most recently, on March 24, 2020, the Governor of the State of Washington issued Proclamation 20-25, 
“Stay Home – Stay Healthy,” using emergency powers and amending and superseding a series of 
previous proclamations.  Proclamation 20-25 prohibits all people in Washington State from leaving their 
homes except for certain essential activities, prohibits participation in all public and private gatherings 
and multi-person activities for social, spiritual and recreational purposes regardless of the number of 
participants, and requires all non-essential businesses in Washington State to cease operations except 
basic minimum operations unless employees can work from home.  Essential businesses that may 
maintain operation must establish and implement social distancing and sanitation measures.  Additional 
guidance regarding the Governor’s proclamation, including the extent and impacts, is expected over 
time. 
 
The City and SPU are currently operating an Emergency Operations Center and Incident Command 
System, respectively, to prioritize work and respond in real time to emerging impacts of the outbreak.  
The City and SPU also have developed and updated as appropriate a Citywide Continuity of Operations 
Plan (COOP).  To comply with Proclamation 20-25 and help ensure that the functions most needed to 
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protect public health and safety continue, on March 25, 2020, each City department activated the 
“Mission Essential Functions” protocol in the Citywide COOP, which focuses on providing essential 
functions and reducing or suspending non-essential functions.   
 
As the COVID-19 outbreak continues, we expect to see a continuation of governmental actions, work-
from-home directives and business shutdowns, quarantines and crowd size restrictions, and travel and 
import bans.  The full extent and duration of the outbreak and the impacts on the City and SPU in 
particular cannot be forecast at this time and therefore will need to be further documented once the 
outbreak has taken its course.  In the meantime, here is a brief summary of the current impacts and 
known potential impacts: 
 
Current Impacts  
 
Nine Minimum Control Compliance, per Consent Decree Paragraph 16 (Permit Compliance) and NPDES 
Permit Section S2 (Nine Minimum Controls) 
 

• Control 1 – Provide proper operation and maintenance (O&M) of the combined sewer system, 
including inspection and maintenance of sewers, pump stations, and CSO structures.  This work 
relies heavily on the availability of well-trained SPU field crews, is currently impacted by staffing 
shortages caused by the COVID-19 outbreak and the essential function proclamation, and there 
may be additional impacts as the COVID-19 outbreak progresses.  SPU’s current focus is on 
responding to high priority problems. 
 

• Control 3 – Implement SPU’s Fats Oil and Grease (FOG) Program and assist King County in 
administering their Industrial Pretreatment Program within SPU’s service area.  
Many businesses regulated by SPU’s FOG Ordinance have closed to comply with Proclamation 
20-25 and others are adhering to social distancing requirements.  Consequently, SPU has 
suspended FOG Program inspections and direct interaction with the regulated entities.  In 
addition, SPU has extended compliance deadlines for modifying pretreatment installations to 
address Notices of Violation Enforcement by 90 days.  Other work in support of Control 3 is 
ongoing, including reviewing CCTV footage and flagging service connections displaying visible 
accumulation of FOG for follow-up action once normal field activities resume.     
 

• Control 6 - Implement measures to control solid and floatable materials in CSOs. 
Focus groups and other engagement efforts to reduce the use of flushables are on hold in 
compliance with Proclamation 20-25. 
 

Street Sweeping Implementation, per Consent Decree Paragraph 16 (Permit Compliance), Consent 
Decree Project Commitments (see Table ES-2  in the 2015 Plan to Protect Seattle’s Waterways), and 
NPDES Permit Section S2.7 (Nine Minimum Controls, Control 7) 

 

• Control 7 - Implement a pollution prevention program to reduce the impact of CSOs on receiving 
waters, including best management practices (BMPs) [e.g., street sweeping] as an element to 
control pollutant sources that impact stormwater in combined basins. 
Integrated Plan Alternative Commitment – Expand the street sweeping function to include 
arterials in the City’s three urban creek watersheds. 
The City (SDOT) is having difficulty fully staffing the street sweeping function because of labor 
shortages resulting from the COVID-19 outbreak. 

EPA COVID FOIA August 26, 2020 0050



 
 

        700 Fifth Avenue  |  PO Box 34018  |  Seattle, WA 98124-4018  |  206-684-3000  |  seattle.gov/util  

 
Potential Impacts 
 
Depending on the extent and duration of the outbreak, additional potential impacts include but are not 
limited to the following: 
 
Capital Project Delivery, per Consent Decree Paragraph 16 (Permit Compliance), Consent Decree Project 
Commitments (see Table ES-2 in the 2015 Plan to Protect Seattle’s Waterways), and NPDES Permit 
Section S8.C (Compliance Schedule)  Each of the following capital projects is being properly managed, 
was on schedule prior to the COVID-19 outbreak, and may be impacted by the outbreak in a variety of 
ways. Additional potentially impacted projects may be identified over time. 
 

• Ship Canal Water Quality Project (SCWQP): Tunnel Storage Contract – Lane Construction 
Corporation (Lane) has written to inform SPU that, although it has not experienced any actual 
delays and is not currently requesting an adjustment in the project schedule, it believes the 
COVID-19 outbreak has the potential to impact Lane's operations in a variety of ways, including 
staff and labor shortages, subcontractor impacts, delayed material orders or shipments, price 
and labor cost escalations, and other impacts. 

• Magnolia Basin 60, Pump Station 22 Retrofit and Force Main Project – Stellar J Construction has 
written to inform SPU that, due to the COVID-19 outbreak, they are experiencing some impacts 
to the project that could possibly result in some delays and additional cost.  For example, Stellar 
J has received notification that their concrete disposal site, Renton Concrete Recycler, will be 
closing down for an undetermined time, potentially impacting trucking distances, time, and cost. 
Specific delays have not been identified, and Stellar J believes there could be additional impacts 
due to the COVID-19 outbreak.   

• Portage Bay Basin 138, Pump Station 20 Retrofit Project – McClure and Sons, Inc. has written to 
inform SPU of potential supplier and subcontractor delivery delays and potential labor shortages 
Specific delay impacts were unknown at the time of the notification.  

 
Additional Nine Minimum Control Compliance Impacts, and NPDES Permit Reporting Impacts, per 
Consent Decree Paragraph 16 (Permit Compliance), NPDES Permit Section S2 (Nine Minimum Controls), 
and NPDES Permit Section S4.G (Reporting Permit Violations)  
 

• Control 9 - Monitor CSO outfalls to characterize CSO impacts and the efficacy of CSO controls. 
CSO flow monitoring and reporting and reporting of CSOs and DWOs rely heavily on the 
availability of well-trained SPU field crews, SCADA staff, flow monitoring staff, and flow 
monitoring vendor employees.  SPU’s ability to continue meeting Control 9 may be impacted by 
staffing shortages and other COVID-19 outbreak impacts. 
 

• Reporting Permit Violations within permit-required timeframes. 
Timely reporting of SSOs and DWOs relies heavily on the availability of well-trained SPU staff.  
SPU’s ability to report SSOs and DWOs within the permit-required timeframes may be impacted 
by staffing shortages and other COVID-19 outbreak impacts. 

 
At the present time, potential force majeure/upset noncompliance is not expected to cause or 
contribute to endangerment of public health, welfare, or the environment.  If that condition changes, 
SPU intends to promptly notify you of the changed conditions.   
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Please contact SPU Wastewater Regulatory Compliance Manager Betty Meyer at 
betty.meyer@seattle.gov or 206-386-1999 if you have any questions concerning this notification. 
 
I certify, under penalty of law, that this document and all attachments were prepared under my 
direction or supervision in accordance with a system designed to assure that qualified personnel 
properly gathered and evaluated the information submitted. Based on my inquiry of the person or 
persons who manage the system or those persons directly responsible for gathering information, the 
information submitted is, to the best of my knowledge and belief, true, accurate and complete. I am 
aware that there are significant penalties for submitting false information, including the possibility of 
fine and imprisonment, for knowing violations. 
 
Sincerely, 

 
Andrew Lee 
Deputy Director 
Drainage and Wastewater Line of Business  

 
cc: Director, Water Enforcement Division 

Office of Civil Enforcement 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Mail Code: 2243-A 
Washington, D.C. 20460 
 

Chief, Environmental Enforcement Section 
Environmental & Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 

 Director, Office of Compliance and Enforcement 
U.S. Environmental Protection Agency, Region 10 
1200 6th Avenue, Suite 900 
Seattle, WA 98101 

Attorney General of Washington 
Ecology Division 
P.O. Box 40117 
Olympia, WA 98504 

   
 Theresa Wagner, Law  
 Mami Hara, SPU  
 Ellen Stewart, SPU 

Ben Marré, SPU 
 

 Leslie Webster, SPU 
Alexander Mockos, SPU 
Kevin Buckley, SPU 

 

 Betty Meyer SPU 
Jeff Lafer, DNRP 
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From: Grandinetti, Robert
To: Meyer, Betty; McKone, Shawn (ECY); laura.fricke@ecy.wa.gov
Cc: "Lavigne, Ron (ATG) <RONALDL@ATG.WA.GOV>"; Lee, Andrew; Stewart, Ellen; Marre, Ben; Webster, Leslie;

Mockos, Alexander; kevin.buckley@seattle.gov; theresa.wagner@seattle.gov; Jeff Lafer
Subject: RE: Notification of Potential Force Majeure Event (Civil Action No. 2:13-cv-678) and Potential Upset Conditions

(NPDES Permit WA0031682)
Date: Thursday, May 21, 2020 1:14:18 PM
Attachments: image001.png

image003.png

This email acknowledges that the EPA, and DOJ received your letter of  March 27, 2020  notifying the
EPA pursuant to Section XI (Force Majeure)  of the Consent Decree in Civil Action No.2:13-cv-678
(the “CD”) that as a result of the Covid-19 public health emergency SPU is currently experiencing and
will potentially continue to experience  force majeure events that may cause a delay or impediment
to  SPU’s ability to comply with certain injunctive relief requirements of the CD.
 
Because of the uncertainty surrounding the COVID-19 public health emergency, we understand that
SPU may not have complete information at this time to satisfy the requirements of Paragraph 71 of
the CD.  Please provide additional information and documentation in accordance with that
paragraph and Section XI as it becomes available. 
 
Thank you
 
Rob Grandinetti
CWA Enforcement Specialist
EPA Region 10
Phone: 509-376-3748
 

From: Meyer, Betty <Betty.Meyer@seattle.gov> 
Sent: Friday, March 27, 2020 4:19 PM
To: McKone, Shawn (ECY) <SHMC461@ECY.WA.GOV>; laura.fricke@ecy.wa.gov; Grandinetti, Robert
<Grandinetti.Robert@epa.gov>
Cc: 'Lavigne, Ron (ATG) <RONALDL@ATG.WA.GOV>' <ronaldl@atg.wa.gov>; Kowalski, Edward
<Kowalski.Edward@epa.gov>; Pollins, Mark <Pollins.Mark@epa.gov>; tom.mariani@usdoj.gov; Hara,
Mami <Mami.Hara@seattle.gov>; Lee, Andrew <Andrew.Lee@seattle.gov>; Stewart, Ellen
<Ellen.Stewart@seattle.gov>; Marre, Ben <Ben.Marre@seattle.gov>; Webster, Leslie
<Leslie.Webster@seattle.gov>; Mockos, Alexander <Alexander.Mockos@seattle.gov>;
kevin.buckley@seattle.gov; theresa.wagner@seattle.gov; Jeff Lafer <Jeff.Lafer@kingcounty.gov>
Subject: Notification of Potential Force Majeure Event (Civil Action No. 2:13-cv-678) and Potential
Upset Conditions (NPDES Permit WA0031682)
 
Hi All,
 
Attached is a letter from SPU providing notification that the current Coronavirus Disease 2019
(COVID-19) outbreak is a potential force majeure event, attributable to causes beyond the control of
the City, which may impact the City of Seattle’s ability to fully meet the obligations of its wastewater
Consent Decree despite the City’s best efforts to fulfill its obligations.  The COVID-19 outbreak is also
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an exceptional incident, which may cause unintentional and temporary noncompliance with
technology-based NPDES permit requirements because of factors beyond the reasonable control of
the City. This notification is being provided to comply with both the 5-day notice and 10-day
explanation requirements for force majeure events described in Section XI, paragraph 71 of Seattle’s
Consent Decree (Civil Action No. 2:13-cv-678), the upset reporting requirements described in
Sections G15 and S4.G of SPU’s wastewater NPDES Permit (WA0031682), and to meet all other
notification obligations under the City’s Consent Decree or SPU’s NPDES permit that may be
triggered by the potential noncompliance. 
 
Please let me know if you have any questions regarding this notification.
 
Stay safe,
Betty
 
Elizabeth Meyer, PE
Wastewater Regulatory Compliance Manager
City of Seattle, Seattle Public Utilities
O: 206-386-1999 | betty.meyer@seattle.gov

Facebook | Twitter
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C I T Y   O F   S H R E V E P O R T 
 

P.O. BOX 31109   SHREVEPORT, LA 71130    505 TRAVIS STREET   SHREVEPORT, LA 71101 
Website: www.shreveportla.gov 

 
 
 
 
 
 March 25, 2020 

 
Via: Electronic Mail 
 
 
Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
Environmental Enforcement Section 
U.S. Department of Justice 
Attention: Elizabeth F. Kroop, Esq. 
Box 7611; Ben Franklin Station 
Washington, D.C. 20044-7611 
Elizabeth.Kroop@usdoj.gov 
 
Gladys Gooden-Jackson 
Water Enforcement Branch 
EPA, Region 6 
1201 Elm St, Suite 500 
Dallas, TX 75201 
 
Lourdes Iturralde 
Assistant Secretary 
Office of Environmental Compliance 
Louisiana Department of Environmental Quality 
P.O. Box 4312 
Baton Rouge, LA 70821-4312 
 
Perry Theriot 
Attorney, Legal Division 
Louisiana Department of Environmental Quality 
P.O. Box 4302 
Baton Rouge, LA 70821-4312 
 
 
Re: General Force Majeure Notification Due to COVID-19 Pandemic 
 
Dear Ms. Kroop: 
 
Pursuant to Section X (Force Majeure) of the Consent Decree, we are writing to inform 
you of the possibility that the City of Shreveport will be delayed or prevented in 
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complying with ongoing requirements of the consent decree due to COVID 19-related 
impacts.  While EPA, DOJ, and LDEQ are aware of the pandemic given the National 
Disaster Declaration issued March 13 by the President as well as the statewide "stay at 
home" order issued by Governor Edwards on March 22, we are providing notice as 
required under the Consent Decree.   
 
At this time, this is a general assertion of force majeure.  Delays are expected for 
ongoing construction projects, as well as planning and administration activities 
associated with all phases of the Consent Decree. As we become aware of specific 
activities or projects that may be delayed we will provide supplemental notices. 
Our ability to comply in a timely fashion has been undermined for several reasons that 
are beyond our control: 
 

• First, like the State and Federal governments, much of our team who can work remotely 
are doing so. This makes project administration and oversight, contract approval, and 
project delivery extremely challenging.  Even Consent Decree reporting will be affected. 

• Second, only essential staff are permitted to work onsite and must focus on maintaining 
critical operations (both at our facilities and in our collection/distribution systems) 
during this pandemic.  

• Third, much of our consent decree implementation is consultant and contractor 
supported.  Many consultants have company-imposed travel bans and many of our 
contractors are subject to the same essential travel/shelter-in-place restrictions as 
everyone else.  In addition, their people are as susceptible to contracting and 
communicating the virus as the rest of our resident population. 

• Fourth, many of our ongoing activities are dependent on equipment, materials, and 
other supplies which either are or will face delivery suspensions or delays. 

• Fifth, we are no longer shutting off customers’ water for failure to pay water/sewer 
service fees during the pandemic.  That will result in a loss of revenue that may affect our 
ability to issue contracts.   

 
Thank you for your understanding during these unprecedented circumstances.  If you 
have any questions, please contact me at  
 
Sincerely, 
 

 
 
 
Patrick Furlong, P.E. 
City Engineer 
City of Shreveport  
505 Travis Street Suite 300 
Shreveport, LA 71101 
 
 
C: City Team 
 Paul Calamita, Esq. 
 File 

(b) (6)
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Jimmie L. Johnson 
Director of Utilities 
City of Tyler 
P.O. Box 2039 
Tyler, Texas 75710-2039 
 
Lisa Crossman 
Utility Engineer 
City of Tyler 
511 W. Locust St. 
Tyler, Texas 75702 
 
Jim Mathews 
Mathews & Freeland, LLP 
8140 N. MoPac 
Building 2, Suite 260 
Austin, Texas 78759 
 
Sent via email: jljohnson@tylertexas.com; lcrossman@tylertexas.com; JMathews@mandf.com 
 
Re: United States and State of Texas v. City of Tyler, Texas, C.A. No. 6:17-cv-29 
      COVID-19 Related Force Majeure Notification  
 
Dear Dr. Johnson, Ms. Crossman, and Mr. Mathews: 
 
The U.S. Department of Justice (“DOJ”) and the U.S. Environmental Protection Agency 
(“EPA”) are in receipt of the City of Tyler’s April 21, 2020 letter pursuant to Section XII of the 
Consent Decree in Civil Action No. 6:17-cv-29 (the “CD”) of a potential force majeure event 
that may cause a delay or impediment to performance in complying with certain provisions of 
the CD. As you noted in your letter, on March 26, 2020, EPA issued a temporary Policy: 
“COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program” 
(“Policy”) that addresses EPA enforcement of environmental legal obligations during this time. 
As provided in Section I.C of the Policy, claims of an inability to comply with the terms of a 
judicial consent decree are properly handled pursuant to the consent decree’s force majeure 
provisions. We are enclosing a copy of that Policy.  
 
The City’s notice asserts a force majeure event based on the current COVID-19 public health 
emergency. The EPA and DOJ have consulted with the State of Texas (“State”) in preparing this 
response. This response is intended to cover the facilities that are the subject of the above-
referenced CD, and directs the City to Section XII [force majeure provisions] of the CD. Among 
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REGION 6 
1201 ELM STREET, SUITE 500 
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May 20, 2020 
 

 
EPA COVID FOIA August 26, 2020 0078



 

- 2 - 
 

other things, the City should note that Paragraph 109 of the CD requires it to exercise “best 
efforts to fulfill the obligation[s]” of the CD, including the use of best efforts to anticipate any 
potential force majeure event. Further, these efforts should “address the effects of any such event 
both as it is occurring and after it has occurred to prevent or minimize any resulting delay to the 
greatest extent possible.”  
 
The City’s April 21, 2020 letter requested that all schedules and due dates under the CD, 
including the CD end date, be extended by one year and identified the following factors that 
caused a delay or impediment to performance in complying with the CD: (1) the impacts of 
shelter-in place restrictions and social distancing measures on the City’s staff and contractors 
who are implementing work under the CD; (2) restrictions on movement of people between 
states, including quarantine of workers traveling from Louisiana to Texas; (3) reduced work 
hours in the field experienced by the City’s contractors; (4) challenges associated with 
administering and overseeing projects while staff is working from home; (5) staffing shortages 
experienced by a contractor; (6) delivery delays of materials experienced by a contractor; (7) 
field inspection delays, due to the implementation of social distancing measures, are impacting 
the development and final design of the remedial measures plan and are anticipated to delay the 
construction schedule for the remedial measures work; and (8) challenges associated with 
performing the hydraulic modeling due to staff working from home and restricted server access.   
 
The EPA recognizes the potential uncertainties surrounding the COVID-19 public health 
emergency and its effects on the City’s compliance with the CD. Notwithstanding those 
uncertainties, we need more information at this stage to better evaluate the City’s COVID-19 
force majeure notice including:  
 

1. A list of all CD injunctive relief requirements (including obligations under the CD 
terms and plans approved under the CD) that the City believes are being or will be 
delayed by COVID-19; 

2. An explanation of how the current COVID-19 public health emergency will 
prevent the City from complying with the CD end date; 

3. An explanation of why and how COVID-19 is causing or contributing to the 
City’s delay in meeting each requirement listed in response to item 1; 

4. All actions taken or to be taken to prevent or minimize the delay; 
5. A schedule for taking those actions to prevent or mitigate the delay or the effect 

of the delay;  
6. A statement as to whether, in the City’s opinion, the force majeure event may 

cause or contribute to an endangerment to public health, welfare, or the 
environment; and  

7. All available documentation supporting the claim that the delay was attributable 
to a force majeure event.1  

 
We understand that the City may not have complete information at this time. As more 

 
1 As part of its April 21, 2020 letter the City submitted documentation of correspondence with its 
consultants and contractors regarding CD work and the impacts of COVID-19. This type of 
supporting documentation is helpful.  
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222 South Main Street
Akron, OH  44308 

Direct Dial 330.849.6605 
PHONE 330.376.2700 FAX 330.376.4577 

tfinn@ralaw.com 

WWW.RALAW.COM 

April , 2020 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
ENRD Mailroom, Room 2121 
601 D Street, NW 
Washington, DC  20004 
DJ#90-5-2-1-10579

Compliance Tracker 
Air Enforcement & Compliance Assurance 
Branch 
U.S. Environmental Protection Agency, 
Region 5 
77 W. Jackson Boulevard (AE-17J) 
Chicago, IL  60604

Mary McAuliffe 
Associate Regional Counsel  
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region 5 
77 W. Jackson Boulevard (C-14J) 
Chicago, IL  60604

Daniel Schaufelberger 
Air and Radiation Division 
U.S. Environmental Protection Agency, 
Region 5 
77 W. Jackson Boulevard (AE-17J) 
Chicago, IL  60604

Re: United States of America v. Cleveland Thermal, LLC 
Case No. 1:15-CV-2198 
Submission of Force Majeure Notification – COVID-19 Pandemic

Dear Sir or Madam: 

This notification is submitted on behalf of Cleveland Thermal pursuant to paragraph 
73 of the Consent Decree that was entered in the above-refenced case (the “Consent 
Decree”).  The notification is submitted as a result of the COVID-19 pandemic and global 
health emergency (the “Pandemic”).  Cleveland Thermal has reason to believe that the 
Pandemic may cause a delay in meeting the applicable project deadline for the approved 
Environmental Mitigation Project required under Section VI of the Consent Decree (the 
“Project”) 

This written notification follows the verbal notification that was provided on April 15, 
2020. A certification executed by an authorized representative of Cleveland Thermal is 
attached to this letter and incorporated herein. 

I. THE STATUS OF THE ENVIRONMENTAL MITIGATION PROJECT 

As documented in its Quarterly Reports, Cleveland Thermal has implemented all of 
the requirements of the Consent Decree, with the exception of the Project. On February 6, 
2018, Cleveland Thermal made a formal submission to U.S. EPA seeking approval of a solar 

20
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April , 2020 
Page 2

project at the Cleveland Public Library to serve as the Project.  U.S. EPA issued an approval 
on March 6, 2018.  Section I.A. of Appendix A of the Consent Decree provides that Cleveland 
Thermal has three years from the later of the date of entry of the Consent Decree or the 
approval to complete the Project.  Therefore, the deadline for completing the Project is March 
6, 2021. 

Before finalizing the agreements for the Project, the Project contractor went out of 
business. Cleveland Thermal found a new contractor, Third Sun Solar, LLC, (“Third Sun”).  
Third Sun agreed to meet the Project requirements.  Cleveland Thermal, Third Sun Solar, 
LLC, and Cleveland Public Library executed all of the project agreements on September 27, 
2019.  Third Sun has completed engineering drawings for the Project.  Third Sun is currently 
waiting on approval of the final permits for the Project. 

II. THE COVID-19 PANDEMIC AND PUBLIC HEALTH MEASURES 

On March 10, 2020, Ohio Governor Mike DeWine declared a state of emergency in 
Ohio due to COVID-19. Overtime, the State of Ohio has closed all schools, bar/restaurants, 
barbershops/salons, and most of Ohio’s Bureau of Motor Vehicle offices. These closures 
followed orders cancelling events involving large crowds.  On March 22, 2020, Ohio issued a 
“Stay at Home” Order, effective on March 23, 2020 at 11:59 PM, requiring individuals to stay 
home unless leaving for an essential activity, essential government functions, or essential 
business operations. 

The measures taken to address the Pandemic have impacted businesses and 
factories throughout the country.  While Ohio’s Stay at Home Order currently allows public 
construction projects to continue to operate, it is possible that additional restrictions and public 
health orders could be issued at the national, state and/or local level.  Moreover, the 
Pandemic is and will have an impact on projects. 

On March 26, 2020, the U.S. EPA issued an Enforcement Discretion Policy for the 
Pandemic. The policy applies retroactively beginning on March 13, 2020. The policy stated 
that the EPA is cognizant of the potential worker shortages due to the Pandemic, as well as 
the travel and social distancing restrictions imposed by governments. U.S. EPA 
acknowledged that the Pandemic may affect facility operations and the availability of key staff 
and contractors. With respect to consent decrees, U.S. EPA recommended parties “should 
utilize the notice procedures set forth in the consent decree, including notification of a force 
majeure, as applicable, with respect to any noncompliance alleged to be caused by COVID-
19.” 

III. THE PANDEMIC IS A FORCE MAJEURE EVENT 

The term “Force majeure” is defined within the Consent Decree as follows: 

An event that has been or will be caused by circumstances beyond the control 
of Cleveland Thermal, their contractors, or any entity controlled by Cleveland 
Thermal that delays or prevents compliance with any provision of this Consent 

20
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Page 3

Decree or otherwise causes noncompliance with any provision of this Consent 
Decree despite Cleveland Thermal’s best efforts to fulfill the obligation. 

Clearly, the Pandemic is an event that is beyond the control of Cleveland Thermal, its 
contractors, or any entity controlled by Cleveland Thermal. The Pandemic has caused 
unforeseeable shortages in the availability of materials, equipment, and labor. Further, the 
Stay at Home order and the social distancing requirements has created delays in obtaining 
local permits.  Moreover, such requirements will delay the initiation of construction activities. 
Finally, it is possible that current and future federal and state public health measures could 
result in further delays and/or prevent Cleveland Thermal from meeting the deadline under 
the Consent Decree. 

At this point in time, it is unknown if the Pandemic will prevent Cleveland Thermal from 
being able to complete the Project prior to the March 6, 2021 deadline.  Cleveland Thermal 
is still engaged in evaluating the impact of the ongoing Pandemic on the Project. As a result, 
Cleveland Thermal is currently unable to address the additional items under paragraph 73 of 
the Consent Decree at this time, including but not limited to, a more detailed explanation of 
the delay and the duration of the delay. Once Cleveland Thermal's evaluation is complete 
and additional impacts are known, Cleveland Thermal will supplement this notification and 
address each of the items under Paragraph 73 of the Consent Decree.   

Sincerely, 

ROETZEL & ANDRESS, LPA 

Terrence S. Finn 
TSF/av 
14967475 _8 

Certification Statement as to the Consent Decree Requirements Applicable to 
Cleveland Thermal, LLC: 

This information was prepared either by me or under my direction or supervision in 
accordance with a system designed to assure that qualified personnel properly gather and 
evaluate the information submitted. Based on my evaluation, or the direction and my inquiry 
of the person(s) who manage the system, or the person(s) directly responsible for gathering 
the information, I hereby certify under penalty of law that, to the best of my knowledge and 
belief, this information is true, accurate, and complete. I understand that there are significant 
penalties for submitting false, inaccurate, or incomplete information to the United States. 

Seth Whitney 
President, Cleveland Thermal, LLC

           Seth Whitney

   20
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VIA ELECTRONIC MAIL 
 
Terrence S. Finn 
Roetzel & Andress 
222 South Main Street 
Akron, OH 44308 
 
E-Mail: tfinn@ralaw.com 
 
Re:  United States of America v. Cleveland Thermal, LLC, Civil Action No. 

1:15cv2198, Force Majeure Notification  
 

Dear Mr. Finn:  
 
We have received your April 20, 2020 letter submitting a force majeure notice due to the 
impact of the novel coronavirus COVID-19.  The U.S. Environmental Protection Agency 
has consulted with the Department of Justice, and this letter will serve as the initial 
response on behalf of the United States pursuant to the Consent Decree entered in United 
States v. Cleveland Thermal, LLC, Civil Action No. 1:15cv2198 (the “Decree”).   
 
Cleveland Thermal, LLC (Cleveland Thermal) has provided notice of a force majeure 
event that may cause a delay or impediment to performance in complying with certain 
provisions of the Decree, specifically, completion of the Mitigation Project involving 
installation of solar panels at the Cleveland Public Library.  
 
Cleveland Thermal’s April 20, 2020 letter identified the following factors that may cause 
a delay or impediment to performance in complying with the Decree’s Mitigation Project: 
“The Pandemic has caused unforeseeable shortages in the availability of materials, 
equipment, and labor.  Further, the Stay at Home order and the social distancing 
requirements has created delays in obtaining local permits.  Moreover, such requirements 
will delay the initiation of construction activities.  Finally, it is possible that current and 
future federal and state public health measures could result in further delays and/or 
prevent Cleveland Thermal from meeting the deadline under the Consent Decree.”  Your 
letter states, “At this point in time, it is unknown if the Pandemic will prevent Cleveland 
Thermal from being able to complete the Project prior to the March 6, 2021 deadline.”   
 
The notice fails to identify the impact of any shortages in materials, equipment, and labor 
on the project; fails to identify the anticipated delay in obtaining local permits; and fails 

 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL  60604-3590 
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From: Pavitt, John
To: Marshalonis, Dino
Subject: COVID DEVIATION REQUEST FW: AQ1121TVP02 Rev 2 Delay of Source Test Notification [CO 20-030]
Date: Thursday, May 14, 2020 4:20:03 PM

This is the 2nd of 2 emails I sent Ft Wainwright.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Pavitt, John 
Sent: Monday, April 13, 2020 8:10 AM
To: Isaac Jackson <ijackson@doyonutilities.com>
Subject: RE: AQ1121TVP02 Rev 2 Delay of Source Test Notification [CO 20-030]
 
Isaac, thank you for your letter, informing EPA of a delay to the source test schedule. Please
keep us informed when you are able to reschedule the test.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Isaac Jackson <ijackson@doyonutilities.com> 
Sent: Friday, April 10, 2020 3:59 PM
To: 'DEC.AQ.Airreports@alaska.gov' <DEC.AQ.Airreports@alaska.gov>
Cc: Shayne Coiley <scoiley@doyonutilities.com>; Kathleen Hook <khook@doyonutilities.com>; Louis
Florence <lflorence@doyonutilities.com>; Eric Fisher <efisher@doyonutilities.com>; Josh Van Horn
<jvanhorn@doyonutilities.com>; Jeffery Cantrell <jcantrell@doyonutilities.com>; Pavitt, John
<Pavitt.John@epa.gov>; Chiesa, Elizabeth R (DEC) <elizabeth.chiesa@alaska.gov>; Coss, Pablo M
(DEC) <Moses.coss@alaska.gov>; 'Courtney Kimball' <ckimball@slrconsulting.com>
Subject: AQ1121TVP02 Rev 2 Delay of Source Test Notification [CO 20-030]
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Attached is the delay of source testing notification submitted the original via mail to the EPA and a
copy submitted via this email to ADEC by Doyon Utilities Fort Wainwright under Permit No
AQ1121TVP02 Rev 2.
 
Any questions please contact Isaac Jackson at (907)455-1547 or by email.
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From: Pavitt, John
To: Marshalonis, Dino
Subject: COVID DEVIATION REQUEST FW: [EXTERNAL] :RE: Doyon Utilities Wainwright 5D Source Test
Date: Thursday, May 14, 2020 4:19:05 PM

This is the 1st of 2 emails I sent to Ft Wainwright.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Pavitt, John 
Sent: Friday, April 10, 2020 12:19 PM
To: Kathleen Hook <khook@doyonutilities.com>
Subject: RE: [EXTERNAL] :RE: Doyon Utilities Wainwright 5D Source Test
 
Hi Kathleen.  I just want to let you know EPA set up a FAQ page on the Covid-19 enforcement
policy.
 
https://www.epa.gov/enforcement/frequent-questions-about-temporary-covid-19-enforcement-
policy#4
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Kathleen Hook <khook@doyonutilities.com> 
Sent: Thursday, March 26, 2020 12:52 PM
To: Pavitt, John <Pavitt.John@epa.gov>
Subject: RE: [EXTERNAL] :RE: Doyon Utilities Wainwright 5D Source Test
 
Thank you.  We will review and chart a path forward.
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Kathleen
 

From: Pavitt, John <Pavitt.John@epa.gov> 
Sent: Thursday, March 26, 2020 11:59 AM
To: Kathleen Hook <khook@doyonutilities.com>
Cc: Olds, Jason R (DEC) <jason.olds@alaska.gov>
Subject: [EXTERNAL] :RE: Doyon Utilities Wainwright 5D Source Test
 

Use caution when following external links or opening attachments.
EPA’s Statement is now online.
 
Subject: RE: COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program
 
 
It is now posted:  : https://www.epa.gov/enforcement/covid-19-implications-epas-enforcement-
and-compliance-assurance-program
 
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
Anchorage, AK
Phone:  (907) 271-3688
 

From: Pavitt, John 
Sent: Thursday, March 26, 2020 10:33 AM
To: Kathleen Hook <khook@doyonutilities.com>
Cc: Olds, Jason R (DEC) <jason.olds@alaska.gov>
Subject: RE: Doyon Utilities Wainwright 5D Source Test
 
Hello Kathleen.  Thanks for your email.  EPA and ADEC have both been getting inquiries about
this.  I’ve been expecting to see a statement from EPA HQ to address this nationally and will
get back to you as soon as something is available.
 
Sincerely,
 
John Pavitt, Air Compliance Inspector
Air and Toxics Enforcement Section
U.S. EPA Region 10
Alaska Operations Office
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Anchorage, AK
Phone:  (907) 271-3688
 

From: Kathleen Hook <khook@doyonutilities.com> 
Sent: Thursday, March 26, 2020 9:52 AM
To: Pavitt, John <Pavitt.John@epa.gov>
Cc: Olds, Jason R (DEC) <jason.olds@alaska.gov>
Subject: Doyon Utilities Wainwright 5D Source Test
 
John,
 
Due to the increasing public health restrictions, it appears Wainwright CHPP 5D source test
 currently scheduled in 2 ½ weeks is in jeopardy.
Today I am beginning to prepare a force majeure letter addressed to EPA, but I am looking for your
guidance and insight on this issue.
As this is a very critical compliance activity, I want to be sure I follow the correct steps, and include
the proper individuals in any notification/request.
 
I realize that DU’s facilities are not alone in these challenges.  Any advice you can provide would be
appreciated. 
Plus, any update where EPA is regarding nationwide compliance challenges would be helpful.
 
I know we are all scrambling right now in response mode, if it is easier for you to call me to discuss,
please call my cell.
 
Thank you,
Kathleen
 
 
Kathleen Hook
Director of Environmental Affairs
Doyon Utilities
907.455.1540 (direct)
907.388.3537 (cell)
khook@doyonutilities.com
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From: Cool, Richard
To: Marshalonis, Dino
Cc: Jencius, Michele; Spaulding, Kate
Subject: FW: Emerald Services, Inc. - Request for Extension to Integrity Inspection Schedule
Date: Thursday, April 30, 2020 1:34:01 PM
Attachments: image001.png

Memorandum on COVID-19 Implications for EPAs Enforcement and Compliance Assurance Program (March 26,
2020).pdf

Not sure if this request fits in your COVID-related Deviation Warehouse . . . it is a more
SEMD SPCC program inquiry but because I did the SPCC insp at this site and then a formal
action, I still have a working relationship with ES.  I had conf call with EPA HQ oil program
staff yesterday, including OECA’s Kelly Brantner (atty) and this response email was the
product of that discussion.
 
Not clear to me it is really a Deviation but thought I should pass it on to you FYI in case you
think it relevant and should be tracked.
 
From: Cool, Richard 
Sent: Thursday, April 30, 2020 6:44 AM
To: Smith, Sheila <ssmith@emeraldrenews.com>
Cc: Moss, Jeremy J <moss.jeremy@kleenperformance.com>; Moore, John (Matthew)
<moore.johnm@epa.gov>; Spaulding, Kate <Spaulding.Kate@epa.gov>; Franklin, Richard
<Franklin.Richard@epa.gov>; Jencius, Michele <jencius.michele@epa.gov>
Subject: Emerald Services, Inc. - Request for Extension to Integrity Inspection Schedule
 
Hi Shelia:
 
Thank you for your Friday April 17 email notice and inquiry regarding the re-refinery SPCC
Plan-based inspection schedule revision and COVID-19 implications and travel restriction
effects on key inspector personnel.  The information below is consistent with the information I
provided in our call Wednesday afternoon, April 29, and alluded to in our call last Friday.
 
Please note, the SPCC regulations, Part 112, do not provide a formal mechanism for EPA to
grant or approve SPCC plan revisions like the formal integrity schedules revisions or
extensions incorporated into a facility’s SPCC plan.  Part 112 does not require SPCC plans to
be submitted to EPA for review and approval.  Accordingly, I do not have authority to grant or
approve a plan revision incorporating the inspection time extension outlined in your April 17
email regarding the two pieces of equipment at the Emerald Tacoma facility that are due for
inspection at the end of April 2020. 
 
However, there are viable options available under Part 112 as I discussed in Wednesday’s call
that can be used to accommodate and accomplish your interest in avoiding inspector travel at
this time due to COVID-19 concerns and in implementing a revised inspection schedule that
might result in the inspections being conducted this fall.  These options are summarized
below.
 
First, Emerald Services and your PE could consider Part 112.5(a) and whether the revised
inspection dates are a material change affecting the potential for a discharge which would rise
to the level needing a technical amendment signed by the PE.  In Wednesday’s call, you
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indicated the prior formal inspection reports for these two tanks apparently resulted in the
inspector’s recommendation for next inspection at the 5-year interval.  That would be an
important piece of information for your PE to evaluate within the totality of circumstances he
would consider.  I encourage you to consider documenting your deliberations and PE
determination in writing and retaining that documentation with your SPCC Plan, and you
might also consider adding explanation(s) for how the COVID situation was the cause of the
circumstances necessitating the inspection schedule revision.
 
Second, if your PE determined a technical amendment was needed under Part 112.5(a), then
you should consider proceeding in accordance with Part 112.5(c) and 112.3(d).
 
Third, as we discussed, you are already aware of the 6-month provision in Part 112.5(a)
regarding preparation of plan amendments.  Lacking exact timing information, I do not know
whether this is an applicable consideration but you could discuss it internally and with your
PE to determine if it can be a usable option.
 
For your information, review and consideration, I want to bring to your attention that EPA
anticipated related regulatory impacts of the COVID-19 situation and issued the attached
March 26, 2020 memorandum on COVID-19 implications for EPA’s enforcement and
compliance assurance programs.  The memorandum, and its enforcement discretion
provisions, identify steps that regulated entities can take to address certain regulatory
obligations that are affected by the COVID-19 pandemic and how the regulated entities can
take appropriate steps to document the implications of the COVID’s effects on applicable
regulatory requirements.  I attached the memorandum here, and added the url/link to it below.
 
Even though the memorandum addresses some flexibility in response to COVID caused
effects, EPA did not suspend enforcement of environmental laws per se. Facilities still have to
comply with all federal environmental statutes and EPA regulations (e.g., SPCC), and meet all
reporting and sampling deadlines, etc.  What EPA is saying in the memorandum, is if a facility
cannot comply with a regulatory deadline because of COVID and can document why that
happened, then we will exercise enforcement discretion for that element for the specific time
period of this temporary policy. The facility still has to report non-compliance to EPA when
required by applicable law, however, and EPA can still exercise enforcement discretion on a
case by case basis. You should know there is no change to EPA’s response posture to spills. 
 
Finally, facilities and owner/operators are not excused or get a waiver from taking appropriate
and immediate actions on an oil spill (CWA/OPA) or CERCLA spill or release.  They are
fully liable as per CERCLA and CWA/OPA statutes and implementing regulations.  The
Memorandum specifically says that it does not relieve any entity from the responsibility to
prevent or to respond to releases of oil and hazardous substances under federal law.
 
Here’s the link:
 
https://www.epa.gov/enforcement/covid-19-implications-epas-enforcement-and-compliance-
assurance-program
 
Also, the EPA Oil Spills Prevention and Preparedness Regulations Webpage (
https://www.epa.gov/oil-spills-prevention-and-preparedness-regulations ) now includes a link
to the Enforcement webpage and March 26, 2020 memorandum for COVID-19 Implications
for EPA's Enforcement and Compliance Assurance Program.  The link can be found in a
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“What’s New” box on the right side of the webpage.
 
I hope this information is responsive and helpful. I hope that it addresses adequately any
concerns you might have had about revising your inspection schedule to avoid placing key
personnel on travel given the potential COVID implications.
 
EPA appreciates your attention to your SPCC Plan’s integrity testing and inspection
provisions and for this inquiry.  If you have any questions about this email, please give me a
call at your convenience.
 
Rick Cool
Surface Water Enforcement Section
U.S. EPA Region 10
1200 Sixth Avenue, Ste. 155, M/S 20-C04
Seattle, WA  98101
 
cool.richard@epa.gov
Phone: (206) 553-6223
 
From: Smith, Sheila <ssmith@emeraldrenews.com> 
Sent: Friday, April 17, 2020 10:21 AM
To: Cool, Richard <Cool.Richard@epa.gov>
Cc: Moss, Jeremy J <moss.jeremy@kleenperformance.com>
Subject: Emerald Services, Inc. - Request for Extension to Integrity Inspection Schedule
 
Good Morning Rick,
 
Based on current inspection schedules for the Emerald Tacoma facility, there are two pieces of
equipment that will be due for inspection at the end of April 2020. These two pieces of equipment
are associated with the re-refinery facility oil water separator unit (D01W and D01F).
 
The inspection frequency set by Emerald for these pieces of equipment is three years. The industry
standard is five years.
 
Emerald is requesting an extension to the inspection due date noted in the SPCC Plan due to issues
related to COVID 19 and restrictions on travel.  We anticipate that we will be able to have an
inspector available to conduct the inspections of D01W and D01F during the next scheduled
maintenance shutdown in October 2020.
 
Please let us know if this is acceptable to you, and thank you in advance for your consideration.
 
Sheila Smith
Director, Environmental Compliance
Emerald Services, Inc., Safety-Kleen, and Clean Harbors
1825 Alexander Ave., Tacoma WA  98421
ssmith@emeraldrenews.com
425-406-5311 (o);  
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From: Tartaglia, Maria
To: Marshalonis, Dino
Cc: McClintock, Katie; Jencius, Morgan; Terada, Derrick
Subject: COVID Deviation Request: Environmental Management, Inc.
Date: Thursday, April 16, 2020 8:55:07 PM
Attachments: Guidelines-for-online-map-refresher-training-final-7-9-07.pdf

Hi Dino:
 
Per Katie’s request, forwarding an email request from an asbestos training provider, Environmental
Management, Inc., seeking guidance on teaching AHERA initial classes (includes hands on portion). 
At the time, I did not have the Susan Bodine memorandum to provide them with but did have EPA
guidelines dated July 9, 2007, for refresher classes.
 
If you have any questions, please let me know.
 
Thanks.
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 
 
 
 
 

From: Smith, Corrie 
Sent: Monday, March 23, 2020 12:47 PM
To: 'tartaglia.maria@epa.gov' <tartaglia.maria@epa.gov>
Subject: Training via video conferencing
 
Training option for the asbestos classes:
We are attempting to offer the AHERA Asbestos Inspector Initial via Zoom conferencing.
The instructor will be presenting the exact presentation that he offers in person, except virtually.  He
is still able to communicate with students via video/audio, present his PowerPoint, draw diagrams on
a white board, and interact with students.  He is not changing any part of his presentation, besides
that the student will see/hear the presentation on their computer and not in person.
Students are logged on individually at their homes or offices.  Students are asked to interact with the
instructor as usual and can as/answer questions via audio or instant message.  A test will be
presented to students over this platform at the conclusion of instruction, and the students will write
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their answers in an instant message directly to instructor. 
Students have already filled out and signed their registration forms and have emailed these to our
company.
 
If this is acceptable, we are seeking permission to offer our other Asbestos classes in this method,
including:
Asbestos refresher
Management Planner Refresher
Inspector Refresher
Asbestos Operations and Maintenance
 
Thanks,
 

Corrie Smith
Vice President – Training Operations
Environmental Management, Inc.
206 E. Fireweed Lane, Suite 201
Anchorage, AK 99503
Off: (907) 272-8852
Cell: (907) 242-4987
https://emi-alaska.com
 
WARNING: The information contained in this email including any attachment(s) is CONFIDENTIAL and may be
PRIVILEGED. If you are not the intended recipient of this email, you may not read, retain, copy, or distribute this
email. If you have received this email in error, please reply to the sender and then delete the message. The sender
does not accept any responsibility for any loss, disruption or damage to your data or computer system that may
occur while using data contained in, or transmitted with, this e-mail. The views or opinions expressed are the
author's own and may not reflect the views or opinions of the Company.
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From: Tartaglia, Maria
To: Marshalonis, Dino
Subject: FW: Training via video conferencing
Date: Wednesday, May 13, 2020 7:05:50 PM

Hi Dino:
 
Lot of back and forth with EMI, John Pavitt was also part of the emails below.
 
If you need anything else, let me know.
 
Thanks.
Socky
 

From: Tartaglia, Maria 
Sent: Thursday, April 2, 2020 4:46 PM
To: Smith, Corrie <csmith@emi-alaska.com>
Subject: RE: Training via video conferencing
 
Hi Corrie:
 
EPA HQ does not have any guidance on Initial Classes being taught online.  At this time, I’d hold off
on providing initial classes that require hands on training.
 
Thanks.
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 
 

From: Smith, Corrie <csmith@emi-alaska.com> 
Sent: Wednesday, April 1, 2020 12:28 PM
To: Tartaglia, Maria <Tartaglia.Maria@epa.gov>
Cc: Cox, John <cox.john@epa.gov>; Pavitt, John <Pavitt.John@epa.gov>
Subject: RE: Training via video conferencing
 
Quick question – for these Asbestos refreshers – we have always had students fill out and sign a class
registration form.  Is that a requirement of the EPA?  We have some students that are home without
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access to a printer to sign/scan those to us.  Just wondering if we can verify another way, or if you
guys need us to keep registration forms that signed
 

Corrie Smith
Vice President – Training Operations
Environmental Management, Inc.
206 E. Fireweed Lane, Suite 201
Anchorage, AK 99503
Off: (907) 272-8852
Cell: (907) 242-4987
https://emi-alaska.com
 
WARNING: The information contained in this email including any attachment(s) is CONFIDENTIAL and may be
PRIVILEGED. If you are not the intended recipient of this email, you may not read, retain, copy, or distribute this
email. If you have received this email in error, please reply to the sender and then delete the message. The sender
does not accept any responsibility for any loss, disruption or damage to your data or computer system that may
occur while using data contained in, or transmitted with, this e-mail. The views or opinions expressed are the
author's own and may not reflect the views or opinions of the Company.
 

From: Tartaglia, Maria [mailto:Tartaglia.Maria@epa.gov] 
Sent: Monday, March 30, 2020 1:23 PM
To: Smith, Corrie <csmith@emi-alaska.com>
Cc: Cox, John <cox.john@epa.gov>; Pavitt, John <Pavitt.John@epa.gov>
Subject: Training via video conferencing
 
Hi Ms. Corrie Smith:
 
In 2007, EPA HQ developed the attached guidelines regarding online asbestos (AHERA) refresher
courses.  With these guidelines in place, it is Region 10’s decision that training providers with valid
credentials approved and accredited by the EPA or Waiver State to adopt these guidelines for the
Building Inspector, Management Planner, and Project Design AHERA Refresher Courses.  For more
information, click on
https://www.epa.gov/asbestos/epa-guidelines-states-regarding-online-asbestos-model-
accreditation-plan-map-annual.
 
The State of Alaska Department of Labor and Workforce Development manages the AHERA Worker
and AHERA Contractor/Supervisor Courses and other asbestos-related courses, EPA recommends
that you contact them for guidance at (907) 465-4500.
 
If you have any additional questions, please let me know via email or by telephone.
 
Thanks.
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
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FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 
 

From: Smith, Corrie <csmith@emi-alaska.com> 
Sent: Monday, March 30, 2020 10:59 AM
To: Tartaglia, Maria <Tartaglia.Maria@epa.gov>
Cc: Cox, John <cox.john@epa.gov>
Subject: RE: Training via video conferencing
 
Hi there –
Any chance we can get an email with approval for this today?  We have refreshers for Inspector,
Management Planner, and Project Design this week.  As mentioned, we are just trying to get through
this COVID situation, and plan to resume classes as normal in the future.  The instructor is able to
interact with students as normal, just through video instead of in person.  He is also able to test the
students as usual.  Thanks for your consideration.
 

Corrie Smith
Vice President – Training Operations
Environmental Management, Inc.
206 E. Fireweed Lane, Suite 201
Anchorage, AK 99503
Off: (907) 272-8852
Cell: (907) 242-4987
https://emi-alaska.com
 
WARNING: The information contained in this email including any attachment(s) is CONFIDENTIAL and may be
PRIVILEGED. If you are not the intended recipient of this email, you may not read, retain, copy, or distribute this
email. If you have received this email in error, please reply to the sender and then delete the message. The sender
does not accept any responsibility for any loss, disruption or damage to your data or computer system that may
occur while using data contained in, or transmitted with, this e-mail. The views or opinions expressed are the
author's own and may not reflect the views or opinions of the Company.
 
 
 

From: Tartaglia, Maria [mailto:Tartaglia.Maria@epa.gov] 
Sent: Wednesday, March 25, 2020 11:12 AM
To: Smith, Corrie <csmith@emi-alaska.com>
Cc: Cox, John <cox.john@epa.gov>
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Subject: RE: Training via video conferencing
 
Hi Corrie:
 
I have not gotten any response, I’m copying John Cox with EPA HQ and hoping he will respond ASAP.
 
Thanks.
 
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 

From: Smith, Corrie <csmith@emi-alaska.com> 
Sent: Wednesday, March 25, 2020 11:40 AM
To: Tartaglia, Maria <Tartaglia.Maria@epa.gov>
Subject: FW: Training via video conferencing
 
Any final approval on this?  The class is almost done at this point so hopefully it’s ok…
 

From: Smith, Corrie 
Sent: Monday, March 23, 2020 12:47 PM
To: 'tartaglia.maria@epa.gov' <tartaglia.maria@epa.gov>
Subject: Training via video conferencing
 
Training option for the asbestos classes:
We are attempting to offer the AHERA Asbestos Inspector Initial via Zoom conferencing.
The instructor will be presenting the exact presentation that he offers in person, except virtually.  He
is still able to communicate with students via video/audio, present his PowerPoint, draw diagrams on
a white board, and interact with students.  He is not changing any part of his presentation, besides
that the student will see/hear the presentation on their computer and not in person.
Students are logged on individually at their homes or offices.  Students are asked to interact with the
instructor as usual and can as/answer questions via audio or instant message.  A test will be
presented to students over this platform at the conclusion of instruction, and the students will write
their answers in an instant message directly to instructor. 
Students have already filled out and signed their registration forms and have emailed these to our
company.
 
If this is acceptable, we are seeking permission to offer our other Asbestos classes in this method,
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including:
Asbestos refresher
Management Planner Refresher
Inspector Refresher
Asbestos Operations and Maintenance
 
Thanks,
 

Corrie Smith
Vice President – Training Operations
Environmental Management, Inc.
206 E. Fireweed Lane, Suite 201
Anchorage, AK 99503
Off: (907) 272-8852
Cell: (907) 242-4987
https://emi-alaska.com
 
WARNING: The information contained in this email including any attachment(s) is CONFIDENTIAL and may be
PRIVILEGED. If you are not the intended recipient of this email, you may not read, retain, copy, or distribute this
email. If you have received this email in error, please reply to the sender and then delete the message. The sender
does not accept any responsibility for any loss, disruption or damage to your data or computer system that may
occur while using data contained in, or transmitted with, this e-mail. The views or opinions expressed are the
author's own and may not reflect the views or opinions of the Company.
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U.S. Department of Justice 
 
Environment and Natural Resources Division 

 
DJ# 90-5-2-1-12253 
 
Rachel Evans King  Direct (202) 514-5471  
Environmental Enforcement Section Assistant (202) 514-2598 
P.O. Box 7611 Facsimile (202) 514-8865 
Ben Franklin Station E-mail Rachel.King@usdoj.gov 
Washington, DC  20044-7611   
    
  
         4/13/2020 
 
CONFIDENTIAL SETTLEMENT COMMUNICATION 
 
Via Electronic Mail 
 
Carol F. McCabe, Esq. 
Manko Gold Katcher Fox LLP 
401 City Avenue, Suite 901 
Bala Cynwyd, PA 19004 
cmccabe@mankogold.com 
 
Re: EMR Advanced Recycling, LLC (“EMR”) Clean Air Act Violations 
 
Dear Ms. McCabe: 
 
 Thank you for your letter dated April 3, 2020.  As you noted, on March 23rd 
representatives from your client EMR met via teleconference with representatives from the US 
Environmental Protection Agency (“EPA”), the United States Department of Justice (“DOJ”), 
the New Jersey Office of the Attorney General (“NJ OAG”) and the New Jersey Department of 
Environmental Protection (“NJ DEP”).  We discussed the notice of violation that EPA issued to 
your client on February 10, 2020, EPA Docket No. CAA-02-2020-1301.  I have attached the 
sign-in sheet from that teleconference. 
 

We appreciate your client’s commitment, noted in your letter and discussed on our 
teleconference, to explore enclosing and installing pollution controls at its Camden shredder.  
EMR initially proposed to submit a timeline for evaluating and designing a pollution control 
system on April 27, 2020.  We understand from your letter that EMR will no longer be able to 
meet that date due to the pandemic-related business challenges that EMR now faces.  We accept 
your client’s proposal to provide the timeline by June 1, 2020.   
 

As we await EMR’s proposed timeline, we will collaborate with New Jersey to prepare a 
proposed term sheet.  We will look forward to evaluating whether we will be able to reconcile 
our respective positions into a settlement.  If a settlement is reached, it would take the form of a 
consent decree, which would be subject to management review and approval at EPA, DOJ, NJ 
OAG and NJ DEP.  Consent decrees then proceed through a public comment period before 
ultimate court approval.    
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Letter to Carol McCabe, Esq. 
4/13/20 
Page 2 of 2 
 
 We hope to resolve this matter quickly and amicably.  Nonetheless, out of an abundance 
of caution, we mention here our respective obligations to identify, retain, and preserve 
potentially relevant information relating to the notice of violation.  Thank you for your attention 
to this important matter. 
 

At your convenience, kindly reach out to me and Lisa Morelli, Deputy Attorney General, 
to continue our dialogue.  You can reach me at 202-514-5471. 
 
 
 

Sincerely,  
 
s/ Rachel Evans King 
 
Rachel Evans King 
Trial Attorney 
 
 
 
 

 
 
 
Cc:  
Anhthu Hoang, Esq., Assistant Regional Counsel, EPA Region 2 
Erick Ihlenberg, Esq. Assistant Regional Counsel, EPA Region 2 
Lisa Morelli, Esq., Deputy Attorney General, New Jersey Office of the Attorney General 
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U.S. Department of Justice 

Environment and Natural Resources Division 
DJ #90-5-2-1-07030 
Environmental Enforcement Section 
P.O. Box 7611 
Washington, DC 20044-7611 

Telephone (202) 514-1308
Facsimile (202) 616-6584
randall.stone@usdoj.gov

 
 

 
April 28, 2020 

 
BY ELECTRONIC MAIL 
        
David M. Gorsich 
Stephen Codoluto 
ExxonMobil Fuels & Lubricants Company 
P.O. Box 3311 
Beaumont, TX   77704-3311 
 
E-Mail:   david.m.gorsich@exxonmobil.com 

beaumont.env.admin@exxonmobil.com 
 

Re: Force Majeure Notification Concerning the Beaumont Refinery 
Under 2005 Consent Decree  

 
Dear Sirs: 
 
 We have received your letter of March 27, 2020, submitting a force majeure 
notice due to the impact of the novel coronavirus COVID-19. This letter will serve 
as the initial response on behalf of the United States pursuant to the Consent 
Decree entered in United States v. Exxon Mobil Corp., No. 05-cv-5809 (N.D. Ill.).  
 
 Your letter states that it was sent “out of an abundance of caution” to give 
notice of a “potential force majeure event” that may give rise to “potential 
compliance issues.” It discusses “an initial set of potential exceedances and 
compliance issues at the Beaumont Facilities that would most likely occur in the 
initial phases of COVID-19 response, along with the anticipated impact time 
period.” Your letter then notes that “it is possible” that the effects of COVID-19 
may inhibit ExxonMobil’s ability to satisfy some Consent Decree obligations 
relating to the Beaumont Refinery’s leak detection and repair program, Benzene 
Waste NESHAP compliance program, continuous emissions monitoring systems and 
continuous parametric monitoring systems, and semi-annual reporting, as well as 
other obligations imposed by permits and regulations. Your letter concludes by 
saying: 
 

Within 30 days of the mailing of this letter, a follow-up letter will be 
sent out to provide an update of any impacts and the recovery of the 
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Beaumont Area Facilities from COVID-19. Additional updates will be 
provided throughout the duration of the pandemic period. 

  
 We appreciate your notice under the Decree and your commitment that 
“[a]ll reasonable efforts will be made by ExxonMobil to ensure compliance with the 
Consent Decree and all other applicable federal and state regulations and permits.” 
As you know, the Decree requires that ExxonMobil “take all reasonable steps” to 
maintain compliance with Decree requirements despite a force majeure event, 
including steps to “prevent or minimize” delays. Consent Decree ¶ 218. Please 
adhere to the force majeure provisions of the Decree to the extent you believe any 
delays in ExxonMobil’s obligations are warranted. For any matters falling outside 
the scope of the Consent Decree – including all issues concerning the ExxonMobil 
Colonial Storage Facility – ExxonMobil should adhere to the guidance given in 
EPA’s recent Memorandum entitled “COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program” (March 26, 2020), which is 
mentioned in your letter. See https://www.epa.gov/sites/production/files/2020-
03/documents/oecamemooncovid19implications.pdf. 
 
 Because your notice does not identify specific obligations that ExxonMobil 
anticipates will not be met due to a potential force majeure event, the United States 
must defer judgment on ExxonMobil’s force majeure claim at this time. For a force 
majeure claim to be ripe for consideration, ExxonMobil should identify particular 
obligation(s) that will be delayed by the asserted force majeure event, along with 
the specific information required by the force majeure section of the Decree. This 
may well require multiple notices, depending on the deadlines for different 
obligations and the effect of the event on those deadlines. We look forward to 
receiving the follow-up notifications with periodic updates promised by your letter.  
The United States’ decision to defer judgment at this time should not be construed 
as acceptance of any potential noncompliance at the facility covered by the Decree.  
 
 Thank you for your attention to these matters. Please feel free to contact me 
to discuss any of these issues further. 
 
 

Sincerely, 
 
 
 
Randall M. Stone 
Senior Attorney 

RANDALL 
STONE

Digitally signed by 
RANDALL STONE 
Date: 2020.04.28 
16:58:04 -04'00'
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Copies (by email) to 
 
Justin Lannen, EPA 
Cheryl Barnett, EPA 
Darrin Larson, EPA 
Providence Spina, EPA 
Gregory Fried, EPA 
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U.S. Department of Justice 

Environment and Natural Resources Division 
DJ #90-5-2-1-07030 
Environmental Enforcement Section 
P.O. Box 7611 
Washington, DC 20044-7611 

Telephone (202) 514-1308
Facsimile (202) 616-6584
randall.stone@usdoj.gov

 
 

 
May 1, 2020 

 
BY ELECTRONIC MAIL 
        
Jeffrey K. Kovacs 
Meagan Bowman 
Exxon Mobil Corporation 
P.O. Box 4004 
Baytown, TX   77522-4004 
 
E-Mail:   jeffrey.k.kovacs@exxonmobil.com 

meagan.d.bowman@exxonmobil.com 
 

Re: Force Majeure Notification Concerning the Baytown Refinery 
Under 2005 Consent Decree  

 
Dear Sir and Madam: 
 
 We have received your letter of April 8, 2020, submitting a force majeure 
notice due to the impact of the novel coronavirus COVID-19. This letter will serve 
as the initial response on behalf of the United States pursuant to the Consent 
Decree entered in United States v. Exxon Mobil Corp., No. 05-cv-5809 (N.D. Ill.).  
 
 Your letter states that it was sent “out of an abundance of caution” to give 
notice of a “potential Force Majeure event” that may give rise to “potential 
compliance issues.” It discusses “an initial set of potential compliance issues at the 
Baytown Refinery that may occur in the initial phases of COVID-19 response.” 
Your letter then notes that “it is possible” that the effects of COVID-19 may inhibit 
ExxonMobil’s ability to satisfy some Consent Decree obligations relating to the 
Baytown Refinery’s leak detection and repair program, Benzene Waste NESHAP 
compliance program, and continuous emissions monitoring systems and continuous 
parametric monitoring systems, as well as other obligations imposed by permits and 
regulations. However, your letter emphasizes that “the Baytown Refinery has not 
noted any regulatory compliance issues with the standards enumerated in 
the CD or other applicable federal regulations and permits at the Baytown 
Refinery as a result of the impacts of COVID-19.” Your letter concludes by 
saying: 
 

EPA COVID FOIA August 26, 2020 0134



2 

Within 30 days of the mailing of this letter, a follow-up letter will be 
submitted to provide an update of any impacts from the pandemic 
experienced by the Baytown Refinery. Additional updates will be 
provided throughout the duration of the pandemic period, as needed. 

  
 We appreciate your notice under the Decree and your commitment that 
“[a]ll reasonable efforts will be made by ExxonMobil to ensure compliance with the 
CD and other applicable federal regulations and permits, and ExxonMobil will take 
all reasonable steps to complete the requirements in an expeditious fashion should 
undesired delays or impediments occur due to the pandemic.” As you know, the 
Decree requires that ExxonMobil “take all reasonable steps” to maintain compliance 
with Decree requirements despite a force majeure event, including steps to “prevent 
or minimize” delays. Consent Decree ¶ 218. Please adhere to the force majeure 
provisions of the Decree to the extent you believe any delays in ExxonMobil’s 
obligations are warranted. For any matters falling outside the scope of the Consent 
Decree, ExxonMobil should adhere to the guidance given in EPA’s recent 
Memorandum entitled “COVID-19 Implications for EPA’s Enforcement and 
Compliance Assurance Program” (March 26, 2020), which is mentioned in your 
letter. See https://www.epa.gov/sites/production/files/2020-
03/documents/oecamemooncovid19implications.pdf. 
 
 Because your notice does not identify specific obligations that ExxonMobil 
anticipates will not be met due to a potential force majeure event, the United States 
must defer judgment on ExxonMobil’s force majeure claim at this time. For a force 
majeure claim to be ripe for consideration, ExxonMobil should identify particular 
obligation(s) that will be delayed by the asserted force majeure event, along with 
the specific information required by the force majeure section of the Decree. This 
may well require multiple notices, depending on the deadlines for different 
obligations and the effect of the event on those deadlines. We look forward to 
receiving the follow-up notifications with periodic updates promised by your letter.  
The United States’ decision to defer judgment at this time should not be construed 
as acceptance of any potential noncompliance at the facility covered by the Decree.  
 
 Thank you for your attention to these matters. Please feel free to contact me 
to discuss any of these issues further. 
 
 

Sincerely, 
 
 
 
Randall M. Stone 
Senior Attorney 

RANDALL 
STONE

Digitally signed by RANDALL 
STONE 
Date: 2020.05.01 15:34:24 
-04'00'
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Copies (by email) to 
 
Justin Lannen, EPA 
Cheryl Barnett, EPA 
Darrin Larson, EPA 
Providence Spina, EPA 
Gregory Fried, EPA 
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ExxonMobil Fuels & Lubricants Company 
700 ExxonMobil Rd 
PO Box 1163 
Billings, MT  59103-1163 
406 657 5380 Tel 
 
 
 
 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
 
 
U.S. Environmental Protection Agency 
Director, Air Enforcement Division 
Office of Regulatory Enforcement 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Mail Code 2242-A 
Washington, DC 20460 
 
Re: Notification of Potential Force Majeure Event and Request for Enforcement Discretion 

as a Result of COVID-19 for the ExxonMobil Billings Refinery 
 
Dear Sir or Madam: 
 
Pursuant to Paragraph 218 of the Consent Decree (“CD”) between the United States and Exxon 
Mobil Corporation and ExxonMobil Oil Corporation (collectively, “ExxonMobil”), entered on 
December 13, 2005, this letter provides notice that a potential force majeure event is anticipated to 
occur as a result of the global pandemic outbreak of Coronavirus Disease 2019 (“COVID-19”).  This 
notification is being provided out of an abundance of caution to preserve all rights under the CD as 
the COVID-19 pandemic further develops. ExxonMobil continues to take diligent and prudent 
actions to protect the health and safety of its workers, public and the environment, and to the meet 
market needs as the COVID-19 pandemic develops. However, this potential force majeure event is 
anticipated to impact the ability of the ExxonMobil Billings Refinery to comply with various provisions 
of the CD, and state and federal air, waste, and water regulations. 

 
The CD requires ExxonMobil to include certain CD requirements in the Title V operating permit. Thus, 
some of the potential compliance issues identified in this force majeure notice may also be potential 
noncompliance with the Title V operating permit.  Similarly, many of the CD requirements relate to 
the Federal and State regulations. Some of the potential noncompliance issues identified might 
qualify for exemptions available for startup, shutdown, or malfunctions. This letter advises of 
potential federal air and water regulatory compliance issues under the CD, Title V permits, and 
Federal and State rules and regulations, generally applicable for the Billings Refinery. To the extent 
that exemptions do not apply to any such noncompliance or such issues are deemed to be outside 
the scope of this potential force majeure notice under the CD or other permit, rule, or regulation, 
ExxonMobil respectfully requests that Environmental Protection Agency (“EPA”) exercise 
enforcement discretion to not seek penalties or other enforcement action for potential 
noncompliance as a result of a reduced workforce from COVID-19 from the period of March 31, 
2020 to June 30, 2020. This time period represents the potential impacts from COVID-19 to the 
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anticipated return to normal operation of the Billings Refinery. This initial period may become 
extended depending on the nature and severity of the COVID-19 impacts over the next few months, 
and follow up notifications will be submitted to provide ongoing updates of actual compliance 
impacts. Please note that the Billings Refinery will request similar relief as appropriate from the 
Montana Department of Environmental Quality (“DEQ”) as issues arise. 
 
The CD specifies a force majeure request must comply with the requirements of Article XIV of the 
CD and must describe the anticipated length of time the delay or impediment may persist, the cause 
or causes of the delay or impediment, and the measures taken or to be taken by ExxonMobil to 
prevent or minimize the delay or impediment and the schedule by which those measures shall be 
implemented. These elements are described below, organized by the respective impacted CD 
paragraph, along with a discussion of each element. Generally, the cause of the anticipated delay or 
impediment to performance is the reductions of staffing and available personnel due to COVID-19.   
 

COVID-19 and Its Impact  
 

Explanation and Description of the Anticipated Delay or Impediment to Performance 
 
COVID-19 affects the lungs and airways, with illnesses ranging from mild symptoms to severe illness 
and death.1 The virus is highly communicable, remaining viable for hours to days on surfaces made 
from a variety of materials.2 The Centers for Disease Control and Prevention (“CDC”) itself has stated 
that “[m]uch is unknown about how the virus that causes COVID-19 spreads.”3 “Close contact” 
(within about 6 feet) is the most frequent spread from person-to-person.4 There is no known 
treatment or vaccine for COVID-19.5 The CDC states that “[t]he complete clinical picture with regard 
to COVID-19 is not fully known.”6 The agency stated that “[t]his is the first pandemic known to be 
caused by the emergence of a new coronavirus,” and admitted that “this is a rapidly evolving 
situation.”7 
 

                                                 
1 “Symptoms,” Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/symptoms-
testing/symptoms.html (accessed March 16, 2020).  
2 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html (accessed March 16, 
2020). 
3 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html (accessed March 16, 2020).  
4 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html (accessed March 16, 
2020). 
5 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
6 “Situation Summary, Centers for Disease Control and Prevention, https://www cdc gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
7 “Situation Summary, Centers for Disease Control and Prevention, https://www cdc gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
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As the COVID-19 pandemic has developed and become more dire across the country, government 
entities and Non-Governmental Organizations (“NGO”) have reacted with progressively more 
stringent recommendations and restrictions. On January 30, 2020, the International Health 
Regulations Emergency Committee of the World Health Organization (“WHO”) labeled the outbreak 
a “public health emergency of international concern.”8  On January 31, the U.S. Health and Human 
Services Department declared a public health emergency for international aid.9 On March 11, the 
World Health Organization publicly declared COVID-19 as a pandemic, and on March 13, the 
President of the United States declared the outbreak a national emergency.10 In response to the 
spread of COVID-19 in the State of Montana, over recent weeks, Montana Governor Steve Bullock 
issued the following: 
 

 On March 12, the Governor of the State of Montana issued Executive Order 2-2020, 
“Executive Order Declaring a State of an Emergency to Exist in State of Montana Related to 
the Communicable Disease Covid-19 Novel Coronavirus.”11  

 On March 13, the Governor of the State of Montana issued Executive order 3-2020, 
“Executive Order Amending Executive Order 2-2020 and Providing that the State of 
Emergency Runs Concurrent with the President’s Emergency Declaration.”12  

 On March 26, the Governor of the State of Montana issued a “Directive Implementing 
Executive Orders 2-2020 and 3-2020 providing Measures to stay at home and designating 
certain essential functions.”13  

 On March 30, the Governor of the State of Montana issued a “Directive Implementing 
Executive Orders 2-2020 and 3-2020 and providing mandatory quarantine for certain 
travelers arriving in Montana from another state or country.” 14 

 
                                                 
8 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary.html (accessed March 16, 2020).  
9 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
10 “Situation Summary, Centers for Disease Control and Prevention, https://www cdc gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
11 “Executive Order Declaring a State of Emergency to Exist Within the State of Montana Related to the Communicable 
Disease COVID-19 Novel Coronavirus”, State of Montana Office of the Governor, Executive Order No. 2-2020, 
https://governor mt gov/Portals/16/docs/2020EOs/EO-02-2020_COVID-19%20Emergency%20Declaration pdf?ver 
=2020-03-13-103433-047 (accessed March 24, 2020).  
12 “Executive Order Amending Executive Order 2-2020 and Providing that the State of Emergency Runs Concurrent with 
the President’s Emergency Declaration”, State of Montana Office of the Governor, Executive Order No. 2-2030, 
https://governor mt gov/Portals/16/docs/2020EOs/EO-03-2020_Amending%20COVID-19%20Emergency%20 
Declaration pdf?ver=2020-03-18-114433-983 (accessed March 28, 2020).  
13 “Directive Implementing Executive Orders 2-2020 and 3-2020 providing measures to stay at home and designation 
certain essential functions”, State of Montana Office of the Governor, https://covid19.mt.gov/Portals/223/Documents/ 
Stay%20at%20Home%20Directive.pdf?ver=2020-03-26-173332-177 (accessed March 28, 2020). 
14 “Directive Implementing Executive Orders 2-2020 and 3-2020 and providing mandatory quarantine for certain travelers 
arriving in Montana from another state or country.” State of Montana Office of the Governor, 
https://montana maps arcgis com/apps/MapSeries/index html?appid=7c34f3412536439491adcc2103421d4b (accessed 
March 31, 2020). 
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As the Occupational and Safety Health Administration (“OSHA”) acknowledges, COVID-19 renders 
wide impacts on absenteeism based on illness, caregiving for sick or the at-risk, and caregiving for 
school closures.15 Interrupted supply lines may also cause severe impacts.16 OSHA specifically 
recommended flexible telecommuting where possible.17 OSHA also encouraged minimizing contact 
among workers, and establishing a reduction in the total number of employees in a facility at a given 
time, “allowing them to maintain distance from one another…”18 Eventually, the CDC recommended 
that in-person community events of fifty (50) people or more be postponed or cancelled, with a 
subsequent recommendation by the White House that in-person events of ten (10) people or more 
be canceled or postponed between March 16-30.19  
 
The CDC states that “[a]ll employers need to consider how best to decrease the spread of acute 
respiratory illness and lower the impact of COVID-19 in their workplace…”20 The Billings Refinery has 
taken and continues to take cautious and reasonable steps to prepare for any COVID-19 impact. The 
Billings Refinery exceeded the cleaning and disinfection recommendations of the CDC for weeks 
prior to any confirmed case in Billings or Yellowstone County21 and is following established 
recommendations to avoid spread of the illness.22  
 
The Billings Refinery has in place carefully established essential personnel plans. However, as the CDC 
acknowledges, those plans must be “flexible” given the uncertainties related to the disease and 
possible community impacts.23 When planning, the CDC recommended considering factors 
including: 
 

 The overall number of attendees (Billings Refinery has approximately 340 employees and 
about 180 contractors); 

 The number of people attending who are at greater risk of more serious illness after 
contracting COVID-19 (Billings  Refinery employs vulnerable employees); 

 The density of attendees within a confined area (Billings Refinery’s normal operations require 
work within confined areas); 

                                                 
15 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020).  
16 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020). 
17 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020). 
18 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020). 
19 “Get Your Mass Gatherings or Large Community Events Ready,” Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/large-events/mass-gatherings-ready-for-covid-19.html 
(accessed March 16, 2020).  
20 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/guidance-business-response html (accessed March 16, 2020). 
21 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection html (accessed March 16, 
2020).  
22 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/guidance-business-response html (accessed March 16, 2020). 
23 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/guidance-business-response html (accessed March 16, 2020). 
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 The potential economic impact to participants, attendees, staff, and the larger community; 
 The level of transmission in your local community, and the level of transmission in the areas 

from which your attendees will travel (ExxonMobil is a global company); and 
 If there are ways in which to significantly reduce the number of attendees.24  

 
ExxonMobil has carefully considered ways in which to significantly reduce the number of onsite 
personnel while still meeting regulatory obligations. The actions taken by the Billings Refinery to date 
have been reasonable and prudent while balancing regulatory obligations and maintaining the health 
and safety of its workers and the public.  Measures taken at the Billings Refinery includes proactively 
reinforcing social distancing (including allowing of non-essential employees to work from home) 
limiting exposure of all personnel to outside persons, and implementing the use of virtual meetings. 
Personnel were additionally asked to self-monitor for symptoms, including taking temperature twice 
daily, and to self-quarantine if an employee or contractor had symptoms of COVID-19, has come in 
contact with a person with COVID-19, or has recently travelled to an area with sustained COVID-19 
transmission. Additionally, due to the impacts of COVID-19, schools in the local area have 
temporarily closed until further notice which caused many employee’s children to be at home during 
the day. In order to enable on-site presence of essential personnel to maintain safe operations of the 
Billings Refinery, ExxonMobil has offered a backup care advantage program to assist qualifying 
employees with finding child care. Unfortunately, future developments may impair the ability to fulfill 
all requirements. Due to what all federal and state agencies acknowledge to be a rapidly evolving and 
unknown progression of the disease in the public, the Billings Refinery respectfully provides notice 
that the following may be potential impacts arising from the disease beyond the control of 
ExxonMobil, despite the exercise of due diligence and all reasonable steps to avoid or minimize delays 
or impediments to performance. 
 
Schedule for Mitigating the Delay or Impediments to Performance 
 
ExxonMobil anticipates that the Billings Refinery will be able to resume normal staffing of the facility 
and return to normal work arrangements beginning no later than June 30, 2020. However, due to 
the uncertainty associated with the rapidly evolving developments of COVID-19, the actual length of 
time where delays or impediments are felt may be different than originally anticipated. While 
following recommendations of the CDC and OSHA, and monitoring the community and greater 
effects of COVID-19, ExxonMobil will make all diligent efforts to protect the health of its employees 
to maintain safe operation, and to return to normal operations as soon as practical. Updates to the 
exact timing of resuming normal operations will be included in a follow-up to this letter.  
 

Potential Impacted Issues  
 

As a result of the above-described situation, ExxonMobil believes the expected impact of COVID-19 
on the Billings Refinery qualifies as a force majeure event as described in Paragraph 218 of the CD. 
In addition, to the extent that the effects of this pandemic impact the ability of the Billings Refinery 
to comply with federal air and water regulations, ExxonMobil respectfully requests enforcement 
discretion during this event for the following enumerated areas for the period from March 31, 2020 
                                                 
24 Get Your Mass Gatherings or Large Community Events Ready,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/large-events/mass-gatherings-ready-for-covid-19 html 
(accessed March 16, 2020). 
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through June 30, 2020. This time period represents the anticipated potential impacts from COVID-
19 to our current best estimate of a return to normal operation.  
 
The following list identifies an initial set of potential exceedances and compliance issues at the 
ExxonMobil Billings Refinery that would most likely occur in the initial phases of COVID-19 response, 
along with the anticipated impact time period. It is important to note that most are primarily 
administrative delays or adjustment to activities which are expected to have minimal to no emissions 
or environmental impact if any. ExxonMobil’s requests and contingency responses are consistent 
with the March 26, 2020 guidance memo provided by the EPA (“COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program”), and are reasonable and environmentally 
protective in light of the pandemic impacts acknowledged by EPA’s guidance memo.25 Site emission 
control and treatment devices and systems remain operational at this time consistent with CD and 
other regulatory obligations: 
 
1. Leak Detection and Repair (Paragraphs 123 – 133; and other federal regulations requiring the 

use of Method 21 to monitor fugitive emissions) 
 
The ExxonMobil Billings Refinery anticipates that some monitoring and/or repair on some 
components may not be completed or delayed due to COVID-19, and that it may not be possible 
to complete fugitive emissions monitoring, including daily rounds for audio, visual and olfactory 
(AVO) testing, and repair on some components for which monitoring and repair is required. 
ExxonMobil will continue to conduct all required monitoring and repairs to best of its ability.   
 
If qualified personnel availability is reduced due to COVID-19 impacts and infection rates, 
alternative monitoring approaches will be evaluated with state and federal agencies.  Alternatives 
might include Optical Gas Imaging (“OGI”) camera monitoring, Forward Looking Infrared Radar 
(“FLIR”) cameras, smaller monitoring crews, etc. Those approaches are yet to be determined. This 
alternate process would use a relaxed recordkeeping requirement by only recording leaks found 
and subsequent leak repairs. 
 
ExxonMobil currently anticipates maintaining the fence line monitoring program to maximum 
extent possible under the pandemic to ensure any impacts for Leak Detection and Repair 
(“LDAR”) monitoring delays would be readily detected. It is possible the effects of COVID-19 will 
impede ExxonMobil from being able to meet its obligation for Fenceline Monitoring as outlined 
in Maximum Available Control Technology (“MACT”) Subpart CC (40 C.F.R. 63.659). 
 

2. Benzene Waste NESHAP (CD Paragraphs 98, 108, and 110; and 40 CFR 63 Subpart FF Benzene 
Waste NESHAP) 
 
The Billings Refinery currently continues efforts to comply with the appropriate inspection, 
sampling, monitoring, and repair requirements of the Benzene Waste National Emission 
Standard for Hazardous Air Pollutants (“NESHAP”) regulation in 40 Code of Federal Regulations 
(“CFR”) Part 61, Subpart FF. ExxonMobil’s intent is to continue to complete these requirements; 

                                                 
25 “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program,” Environmental Protection Agency, 
https://www epa gov/coronavirus (accessed March 26, 2020).  
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however, it is possible that the required qualified support personnel will not be available due to 
the spreading effects of COVID-19, which may result in missing requirements. 
 
The Billings Refinery also currently continues efforts to complete sampling as directed by 
Paragraph 108of the CD. ExxonMobil’s intent is to continue to complete the scheduled sampling. 
However, it is possible that the required qualified support personnel will not be available due to 
the spreading effects of COVID-19 which may result in missing required sampling. 
 
Similarly, the ExxonMobil Billings Refinery currently continues efforts to complete inspections 
and/or repairs as required. ExxonMobil’s intent is to continue to complete the inspections and/or 
repairs. However, it is possible that the required qualified support personnel will not be available 
due to the spreading effects of COVID-19 which may result in missing required inspections 
and/or repairs.  
 

3. Continuous Emissions Monitoring Systems or Continuous Parameter Monitoring System (CD 
Paragraphs 21, 32, 42, 54, and 73; 40 CFR Appendices; and other federal regulations requiring 
continuous monitoring) 
 
The Billings Refinery is required to maintain Continuous Emission Monitoring Systems (“CEMS”) 
or Continuous Parameter Monitoring Systems (“CPMS”) on various equipment within the 
refinery. Maintenance of the CEMS includes daily and weekly validations, quarterly calibration gas 
audits (“CGA”) or linearities, annual relative accuracy test audits (“RATA”), regular stack tests of 
potentially impacted equipment, and maintaining CEMS uptime greater than 95% of total 
operating time. Although ExxonMobil currently continues to operate and maintain all potentially 
impacted CEMS according to the requirements outlined in the Refinery’s operating permits, it is 
possible that limited qualified personnel due to COVID-19 may restrict the ability of ExxonMobil 
to properly repair and/or maintain the CEMS systems in order to meet CEMS uptime 
requirements. These potential impacts on qualified personnel due to COVID-19 may also result 
in late CGAs or linearities. The next scheduled RATA is to be completed the week of April 27, 
2020. At this time, the Refinery does not anticipate any concerns with meeting the upcoming 
RATA requirements. However, it is possible that with the spreading of COVID-19, limited 
qualified resources may be available to complete.  
 
If there is a specific QA/QC/Performance Test which cannot be performed due to lack of vendor 
availability ExxonMobil will evaluate if the operating parameters of the emission control device 
and/or monitoring equipment indicate a degradation in performance to ensure monitoring of 
emissions limitations.   

 
4. Reporting Requirements –Semi-Annual Reports [CD Paragraph 161] 

 
The Billings Refinery is required to submit certain reports to the EPA, including the Semi-Annual 
report, due every six months. Although ExxonMobil currently anticipates that these reports will 
be ready and submitted in a timely manner consistent with Consent Decree requirements, it is 
possible that on-going effects of COVID-19 may reduce qualified personnel able to compile and 
review these reports despite best efforts to complete the reports accurately and in a timely 
manner. ExxonMobil will use best efforts to complete the reports for submittal using the best 
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information and personnel available but reserves the right to update with additional information 
once personnel return. Any expected delay to the completion of these reports will be included in 
a follow-up letter to the EPA. 

 
5. Compliance with Title V Permit Conditions and Other Federal Regulatory Requirements 

 
 Fence line Monitoring Tube Deployment/Retrieval and Sample Result Postings (MACT CC 40 

C.F.R. 63.659)  
 
For the Billings Refinery, fence line monitoring is a requirement of MACT CC to maintain and 
to collect samples from 14 passive benzene monitors located around the fence line of the 
facility. ExxonMobil will make every reasonable effort to maintain the sample stations, collect 
the samples, process them in a timely manner, and complete quarterly posting. It is possible 
that with the effects of COVID-19, ExxonMobil will not be able to meet its obligation 
requirements for fence line monitoring.  
 

 Hazardous Waste Management (40 CFR 260 – 280 and ARM 17.53 and 17.54) 
 
The Billings Refinery is applicable to Resource Conservation and Recovery Act (“RCRA”) 
Federal and State requirements which regulate how hazardous waste is managed on-site 
prior to being accepted at a transportation, storage, and disposal facility (“TSDF”). Hazardous 
waste is applicable to specific management requirements at the facility, including temporary 
storage in on-site containers, inspections of waste containers and storage areas, sampling, 
analysis of sample results and subsequent waste classification, scheduling disposal with a 
vendor who meets all requirements, and transportation by qualified personnel.  Management 
of hazardous waste requires qualified personnel and facilities; spreading impacts of COVID-
19 may impact the availability of trained personnel and qualified facilities to complete each of 
these tasks in order to ship hazardous waste to a TSDF within 90 days.  Required site 
inspections of containers and storage areas could be delayed due to lack of available qualified 
personnel. Additionally, if contract labs are impacted by COVID-19 and are unable to provide 
timely analysis of collected samples, delays or potentially missed holding times may be 
experienced. 
 
ExxonMobil will continue to make best efforts to manage hazardous wastes according to 
regulatory requirements, and expedite shipments to meet current 90-day onsite retention 
requirements. However, if shipping firms do not have the necessary drivers for transportation, 
or if disposal facilities are closed, then sites will retain wastes on-site until next available 
opportunity to ship the wastes. Agency notification of any waste shipment delays will happen 
concurrent with site response. 
 

 Regulatory Reporting (State and Federal Regulations) 
 
ExxonMobil is required to send regular reports to state and federal agencies for requirements 
to which it is subject. These reports require significant effort and coordination across the site 
by qualified personnel to complete the reports accurately and in a timely manner. Although 
the Billings Refinery will use best efforts to complete all required federal and state reporting 
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best efforts to complete the requirements in an expeditious fashion should undesired delays 
or impediments occur due to COVID-19. Although the Billings Refinery does not currently 
anticipate compliance concerns outside of those previously listed, the Billings Refinery 
reserves the right to identify additional incidents to which Force Majeure applies, and will 
provide updates to the EPA in a follow-up letter.  

 
All reporting on the above items will be performed as specified in the CD or in applicable regulations 
and/or Title V reports. In addition, the Billings Refinery will report excess emissions resulting from 
this situation in the next CD Semi-Annual Report and in other reports as required by Federal or State 
regulations. 
 
Within 30 days of the mailing of this letter, a follow-up letter will be sent out to provide an update of 
any impacts and the recovery of the Billing Refinery from COVID-19. Additional updates will be 
provided throughout the duration of the pandemic period. If you have any questions or concerns 
about this notice, please contact one of my environmental staff, Joe Lierow, at (406) 545-1155 or 
joseph.w.lierow@exxonmobil.com. 
 
Sincerely, 
 
 
 
Christopher B. Jessup 
Billings Refinery Manager 
 
Date ____________________ 
 
 
 
cc:  CERTIFIED MAIL 
 RETURN RECEIPT REQUESTED 
  
 Director, Air Enforcement Division 
 Office of Regulatory Enforcement 
 c/o Matrix New World Engineering, Inc. 
 26 Columbia Turnpike 
 Florham Park, NJ 07932 
 
 Air Program Coordinator 
 U.S. Environmental Protection Agency, Region 8 
 Montana Office 
 10 W. 15th St., Suite 3200 
 Helena, MT 59626 
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Enforcement Division Administrator 
 Montana Department of Environmental Quality 
 P.O. Box 200901 
 Helena, MT 59620-0901 
 
 Bureau Chief 
 Air Resources Management Bureau 
 Montana Department of Environmental Quality 
 P.O. Box 200901 
 Helena, MT 59620-0901 
 

Air Resources Management Bureau 
 Permitting and Compliance Division 
 Department of Environmental Quality 
 1371 Rimtop Drive 
 Billings, Montana 59105-1978 
 
 Electronic copies to: 
 
 jmack@matrixneworld.com 
 Mr. Patrick Foley (foley.patrick@epa.gov)  

Mr. Dave Klemp (DKlemp@mt.gov) 
Ms. Sarah Lamborn (SLamborn@mt.gov) 
Mr. Hoby Rash (HRash@mt gov) 
Mr. Robert Gallagher (gallagher.bob@epa.gov) 
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April 3, 2020 
Notification of Force Majeure Event and Request for Enforcement Discretion as a Result of COVID-
19 for the ExxonMobil Joliet Refinery 

 
 
ExxonMobil Fuels & Lubricants Company 
Joliet Refinery 
25915 South Frontage Road 
Channahon, Illinois 60410 
 
 
 
 
 
 
 
 
April 3, 2020 
 
Chief 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station  
Washington, DC  20044-7611  
Reference Case No. 90-5-2-1-07030 
RETURN RECEIPT REQUESTED 
 
U.S. Environmental Protection Agency  
Director, Air Enforcement Division  
Office of Regulatory Enforcement 
Ariel Rios Building, Mail Code 2242-A  
1200 Pennsylvania Avenue, N.W. 
Washington, DC  20460 
RETURN RECEIPT REQUESTED 
 
Air and Radiation Division 
U.S. Environmental Protection Agency, Region 5 
77 West Jackson Blvd. (AE-17J) 
Chicago, IL 60604 
Attention:  Compliance Tracker 
 
Manager Compliance and Enforcement Section 
Illinois Environmental Protection Agency 
1021 North Grand Avenue, East 
P.O. Box 19276 
Springfield, IL 62794 
 
 
Re: Notification of Force Majeure Event and Request for Enforcement Discretion as a Result 

of COVID-19 for ExxonMobil Joliet Refinery 
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19 for the ExxonMobil Joliet Refinery 

 
Pursuant to Paragraph 218 of the Consent Decree (“CD”) between the United States and Exxon 
Mobil Corporation and ExxonMobil Oil Corporation (collectively, “ExxonMobil”), entered on 
December 13, 2005, this letter provides notice that a potential force majeure event is anticipated to 
occur as a result of the global pandemic outbreak of Coronavirus Disease 2019 (“COVID-19”).  This 
notification is being provided out of an abundance of caution to preserve all rights under the CD as 
the COVID-19 pandemic further develops.  ExxonMobil continues to take diligent and prudent 
actions to protect the health and safety of its workers, public and the environment, and to the meet 
market needs as the COVID-19 pandemic develops.  However, this potential force majeure event is 
anticipated to impact the ability of the ExxonMobil Joliet Refinery (197800AAA) to comply with 
various provisions of the CD, and state and federal air water, and waste regulations. 
 
The CD requires ExxonMobil to include certain CD requirements in the Title V operating permit.  Thus, 
some of the potential compliance issues identified in this force majeure notice may also be potential 
noncompliance with the Title V operating permit.  Similarly, many of the CD requirements relate to 
federal and state regulations.  Some of the potential noncompliance issues identified might qualify 
for exemptions available for startup, shutdown, or malfunctions.  This letter advises of potential 
federal air and water regulatory compliance issues under the CD, Title V permits, and federal rules 
and regulations, generally for the Joliet Refinery.  To the extent that exemptions do not apply to any 
such noncompliance or such issues are deemed to be outside the scope of this potential force 
majeure notice under the CD or other permit, rule, or regulation, ExxonMobil respectfully requests 
that EPA exercise enforcement discretion to not seek penalties or other enforcement action for 
potential noncompliance as a result of a reduced workforce from COVID-19 from the period of April 
3, 2020 to June 30, 2020. This time period represents the potential impacts from COVID-19 to the 
anticipated return to normal operation of the Joliet Refinery.  This initial period may become 
extended depending on the nature and severity of the COVID-19 impacts over the next few months, 
and follow up notifications will be submitted to provide ongoing updates of actual compliance 
impacts.  Please note that the Joliet Refinery will request similar relief as appropriate from the Illinois 
Environmental Protection Agency (IEPA) as issues arise. 
 
The CD specifies a force majeure request must comply with the requirements of Article XIV of the 
CD and must describe the anticipated length of time the delay or impediment may persist, the cause 
or causes of the delay or impediment, and the measures taken or to be taken by ExxonMobil to 
prevent or minimize the delay or impediment, and the schedule by which those measures shall be 
implemented. These elements are described below, organized by the respective impacted CD 
paragraph, along with a discussion of each element.  Generally, the cause of the anticipated delay or 
impediment to performance is the reductions of staffing and available personnel due to COVID-19.  
ExxonMobil will provide follow-up communications as new issues are identified and to provide 
updates on identified potential issues. 
 
 

COVID-19 and Its Impact  
 

Explanation and Description of the Anticipated Delay or Impediment to Performance 
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COVID-19 affects the lungs and airways, with illnesses ranging from mild symptoms to severe illness 
and death.1 The virus is highly communicable, remaining viable for hours to days on surfaces made 
from a variety of materials.2 The Centers for Disease Control and Prevention (CDC) itself has stated 
that “[m]uch is unknown about how the virus that causes COVID-19 spreads.”3 “Close contact” 
(within about 6 feet) is the most frequent spread from person-to-person.4 There is no known 
treatment or vaccine for COVID-19.5 The CDC states that “[t]he complete clinical picture with regard 
to COVID-19 is not fully known.”6 The agency stated that “[t]his is the first pandemic known to be 
caused by the emergence of a new coronavirus,” and admitted that “this is a rapidly evolving 
situation.”7 
 
As the COVID-19 pandemic has developed and become more dire across the country, government 
entities and Non-Governmental Organizations (NGOs) have reacted with progressively more 
stringent recommendations and restrictions.  On January 30, 2020, the International Health 
Regulations Emergency Committee of the World Health Organization (WHO) labeled the outbreak 
a “public health emergency of international concern.”8  On January 31, the U.S. Health and Human 
Services Department declared a public health emergency for international aid.9 On March 9, 2020 
the Governor of the State of Illinois issued a disaster proclamation, declaring a state of disaster for all 
counties in Illinois.10  On March 11, the World Health Organization publicly declared COVID-19 as a 
pandemic, and on March 13, the President of the United States declared the outbreak a national 

                                                 
1 “Symptoms,” Centers for Disease Control and Prevention, https://www cdc gov/coronavirus/2019-ncov/symptoms-
testing/symptoms html (accessed March 16, 2020).  
2 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection html (accessed March 16, 
2020). 
3 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/guidance-business-response html (accessed March 16, 2020).  
4 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection html (accessed March 16, 
2020). 
5 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary.html (accessed March 16, 2020). 
6 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary.html (accessed March 16, 2020). 
7 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary.html (accessed March 16, 2020). 
8 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020).  
9 “Situation Summary, Centers for Disease Control and Prevention, https://www cdc gov/coronavirus/2019-ncov/cases-
updates/summary html?CDC_AA_refVal=https%3A%2F%2Fwww cdc gov%2Fcoronavirus%2F2019-
ncov%2Fsummary html (accessed March 16, 2020). 
10 State of Illinois Gubernatorial Disaster Proclamation, 
https://www2 illinois gov/sites/gov/Documents/APPROVED%20-%20Coronavirus%20Disaster%20Proc%20WORD pdf  
(accessed March 20, 2020) 
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emergency.11  That same day, the Governor of the State of Illinois issued an executive order closing 
Illinois Schools,12 and on March 16, Governor Pritzker issued an executive order closing restaurant 
on-premises food service and prohibiting gatherings larger than fifty people.13  A proclamation of 
disaster was made in Will County on March 16.14  On March 20, Governor Pritzker issued an executive 
order for the “shelter in place” of all non-essential workers beginning on March 21 through April 7.15 
On April 1, Governor Pritzker issued an executive order to extend the “shelter in place” of all non-
essential workers through April 30.16 
 
As the Occupational and Safety Health Administration (OSHA) acknowledges, COVID-19 renders 
wide impacts on absenteeism based on illness, caregiving for sick or the at-risk, and caregiving for 
school closures.17 Interrupted supply lines may also cause severe impacts.18 OSHA specifically 
recommended flexible telecommuting where possible.19 OSHA also encouraged minimizing contact 
among workers, and establishing a reduction in the total number of employees in a facility at a given 
time, “allowing them to maintain distance from one another…”20 Eventually, the CDC recommended 
that in-person community events of fifty (50) people or more be postponed or cancelled, with a 
subsequent recommendation by the White House that in-person events of ten (10) people or more 
be canceled or postponed between March 16-30.21 White House extended in-person events of ten 
(10) people or more to be canceled or postponed through April 30.22 
 

                                                 
11 “Situation Summary, Centers for Disease Control and Prevention, https://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/summary.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-
ncov%2Fsummary.html (accessed March 16, 2020). 
12 Illinois Executive Order 2020-05  In Response to COVID-19 (COVID-19 Executive Order No. 3), 
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-05.pdf (accessed March 20, 2020) 
13 Illinois Executive Order 2020-07 In Response to COVID-19  (COVID-19 Executive Order No. 5), 
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-06.pdf (accessed March 20, 2020) 
14Coronavirus COVID-19 Disaster Proclamation for Will County Illinois, 
https://www willcountyillinois com/Portals/0/Proclamation-Disaster%20of%20Will%20County pdf (accessed 
March 20, 2020).  
15  Illinois Executive Order 2020-10 In Response to COVID-19  (COVID-19 Executive Order No. 8), 
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-10.pdf (accessed March 20, 2020) 
16 Illinois Executive Order 2020-18 In Response to COVID-19  (COVID-19 Executive Order No. 16), 
https://www2.illinois.gov/Pages/Executive-Orders/ExecutiveOrder2020-18.aspx (accessed April 1, 2020) 
17 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020).  
18 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www.osha.gov/Publications/OSHA3990.pdf (March 16, 2020). 
19 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www osha gov/Publications/OSHA3990 pdf (March 16, 2020). 
20 “Guidance on Preparing Workplaces for COVID-19,” Occupational Safety Health Administration, 
https://www osha gov/Publications/OSHA3990 pdf (March 16, 2020). 
21 “Get Your Mass Gatherings or Large Community Events Ready,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/large-events/mass-gatherings-ready-for-covid-19 html 
(accessed March 16, 2020).  
22“White House Extends COVID-19 ‘Slow the Spread guideless to April 30” https://www whitehouse gov/wp-
content/uploads/2020/03/03 16 20_coronavirus-guidance_8 5x11_315PM pdf (March 30, 2020) 
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The CDC states that “[a]ll employers need to consider how best to decrease the spread of acute 
respiratory illness and lower the impact of COVID-19 in their workplace…”23  The Joliet Refinery has 
taken and continues to take cautious and reasonable steps to prepare for any COVID-19 impact. The 
Joliet Refinery followed the cleaning and disinfection recommendations of the CDC prior to any 
confirmed case in Joliet or Will County,24 and is following established recommendations to avoid 
spread of the illness.25  
 
The Joliet Refinery has carefully established essential personnel plans in place. On March 16, the 
Joliet Refinery transitioned to “Hot Standby Phase” of its plan, taking steps to facilitate further social 
distancing and leveraging alternative work locations by going to “essential personnel” only.  
 
However, as the CDC acknowledges, those plans must be “flexible” given the uncertainties related 
to the disease and possible community impacts.26 When planning, the CDC recommended 
considering factors including: 
 

 The overall number of attendees (the Joliet Refinery normal baseline onsite personnel is 
approximately 770 employees and hundreds of contractors); 

 The number of people attending who are at greater risk of more serious illness after 
contracting COVID-19 (The Joliet Refinery employs vulnerable employees); 

 The density of attendees within a confined area (The Joliet Refinery’s normal operations 
require work within confined areas); 

 The potential economic impact to participants, attendees, staff, and the larger community 
(The Joliet Refinery directly or indirectly employs 1 out of 284 employees in Will County); 

 The level of transmission in your local community, and the level of transmission in the areas 
from which your attendees will travel (ExxonMobil is a global company); and 

 If there are ways in which to significantly reduce the number of attendees.27  
 
ExxonMobil has carefully considered ways in which to significantly reduce the number of onsite 
personnel while still meeting regulatory obligations. The actions taken at the Joliet Facility to date 
have been reasonable and prudent while balancing regulatory obligations and maintaining the health 
and safety of its workers and the public.  Measures taken at the Joliet Facility include proactively 
reinforcing social distancing (including reducing the number of non-essential employees working on-
site at the Joliet Refinery) limiting exposure of essential personnel to outside persons, and 
implementing the use of virtual meetings. Personnel were additionally asked to self-monitor for 
symptoms, including taking temperature twice daily, and to self-quarantine if the employee or 

                                                 
23 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html (accessed March 16, 2020). 
24 “Environmental Cleaning and Disinfection Recommendations,” Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html (accessed March 16, 
2020).  
25 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html (accessed March 16, 2020). 
26 “Interim Guidance for Business and Employers”, Centers for Disease Control and Prevention, 
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html (accessed March 16, 2020). 
27 Get Your Mass Gatherings or Large Community Events Ready,” Centers for Disease Control and Prevention, 
https://www cdc gov/coronavirus/2019-ncov/community/large-events/mass-gatherings-ready-for-covid-19 html 
(accessed March 16, 2020). 
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contractor had symptoms of COVID-19, has come in contact with a person with COVID-19, or has 
recently travelled to an area with sustained COVID-19 transmission.  Additionally, due to the impacts 
of COVID-19, schools in the local area have temporarily closed until further notice which caused 
many employee’s children to be at home during the day. In order to enable on-site presence of 
essential personnel to maintain safe operations of the Joliet Facility, ExxonMobil has offered a backup 
care advantage program to assist qualifying employees with finding child care. Unfortunately, future 
developments may impair the ability to fulfill all requirements. Due to what all federal and state 
agencies acknowledge to be a rapidly evolving and unknown progression of the disease in the public, 
the Joliet Facility respectfully provides notice that the following may be potential impacts arising from 
the disease beyond the control of ExxonMobil, despite the exercise of due diligence and all 
reasonable steps to avoid or minimize delays or impediments to performance.  
 
 
Schedule for Mitigating the Delay or Impediments to Performance 
ExxonMobil anticipates that the Joliet Refinery will be able to resume normal staffing of its facility 
and return to normal work arrangements beginning no later than June 30, 2020.   However, due to 
the uncertainty associated with the rapidly evolving developments of COVID-19, the actual length of 
time where delays or impediments are felt may be different than originally anticipated. While 
following recommendations for the CDC and OSHA, and monitoring the community and greater 
effects of COVID-19, ExxonMobil will make all diligent efforts to protect the health of its employees 
to maintain safe operation, and to return to normal operations as soon as practical. Updates to the 
exact timing of resuming normal operations will be included in the follow-up to this letter.  
 
 

Known and Potential Impacted Issues  
As a result of the above-described situation, ExxonMobil believes the expected impact of COVID-19 
on Joliet Refinery qualifies as a force majeure event as described in Paragraph 218 of the CD.  In 
addition, to the extent that the effects of this pandemic impact the ability the Joliet Refinery to comply 
with federal air, water, and waste regulations, ExxonMobil respectfully requests enforcement 
discretion during this event for the following enumerated areas for the period from April 3, 2020 
through June 30, 2020. This time period represents the anticipated potential impacts from COVID-
19 to our current best estimate of a return to normal operation.  
 
The following list identifies an initial set of potential exceedances and compliance issues at the Joliet 
Facility that would most likely occur in the initial phases of COVID-19 response, along with the 
anticipated impact time period.  It is important to note that most are primarily administrative delays 
or adjustment to activities which are expected to have minimal to no emissions or environmental 
impact if any. ExxonMobil’s requests and contingency responses are consistent with the March 26, 
2020 guidance memo provided by the EPA (“COVID-19 Implications for EPA’s Enforcement and 
Compliance Assurance Program”), and are reasonable and environmentally protective in light of the 
pandemic impacts acknowledged by EPA’s guidance memo.28 Site emission control and treatment 
devices and systems remain operational at this time consistent with CD and other regulatory 
obligations: 
 
                                                 
28 “COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program,” Environmental Protection Agency, 
https://www epa gov/coronavirus (accessed March 26, 2020).  
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1. Leak Detection and Repair (CD Paragraphs 123 – 133; and other federal regulations requiring 

the use of Method 21 to monitor fugitive emissions) 
 
Joliet Facility anticipates that some monitoring and/or repair on some components may not be 
completed or delayed due to COVID-19, and that it may not be possible to complete fugitive 
emissions monitoring, including daily rounds for audio, visual and olfactory (AVO) testing, and 
repair on some components for which monitoring and repair is required. ExxonMobil will 
continue to conduct all required monitoring and repairs to best of its ability.   
 
If qualified personnel availability is reduced due to COVID-19 impacts and infection rates, 
alternative monitoring approaches will be evaluated with state and federal agencies.  Alternatives 
might include Optical Gas Imaging (OGI) camera monitoring, FLIR (Infrared) cameras, smaller 
monitoring crews, etc.  Those approaches are yet to be determined. This alternate process would 
use a relaxed recordkeeping requirement by only recording leaks found and subsequent leak 
repairs. 
 
ExxonMobil currently anticipates maintaining the fence line monitoring program to maximum 
extent possible under the pandemic to ensure any impacts for LDAR monitoring delays would be 
readily detected. It is possible the effects of COVID-19 will impede ExxonMobil from being able 
to meet its obligation for Fence line Monitoring as outlined in MACT CC 40 CFR 63.659. 
 

2. Benzene Waste NESHAP (CD Paragraphs 98, 102, 109, and 110; and 40 CFR 63 Subpart FF 
Benzene Waste NESHAP) 
 
Joliet Refinery currently continues efforts to comply with the appropriate inspection, sampling, 
monitoring, and repair requirements of the Benzene Waste NESHAP regulation in 40 CFR Part 
61, Subpart FF.  ExxonMobil’s intent is to continue to complete these requirements; however, it 
is possible that the required qualified support personnel will not be available due to the spreading 
effects of COVID-19 which may result in missing requirements. 
 
Joliet Refinery also currently continues efforts to complete sampling as directed by Paragraph 
109 of the CD.  ExxonMobil’s intent is to continue to complete the scheduled sampling. However, 
it is possible that the required qualified support personnel will not be available due to the 
spreading effects of COVID-19 which may result in missing required sampling. 
 
Similarly, Joliet Refinery currently continues efforts to complete inspections and / or repairs as 
required.  ExxonMobil’s intent is to continue to complete the inspections and / or repairs.  
However, it is possible that the required qualified support personnel will not be available due to 
the spreading effects of COVID-19 which may result in missing required inspections and/ or 
repairs. 

 
 

3. Continuous Emissions Monitoring Systems (CEMS) or Continuous Parameter Monitoring System 
(CPMS) (CD Paragraphs 21, 32, 42, 54, 64.b, and 73; 40 CFR Appendices and 40 CFR 75; and 
other federal regulations requiring continuous monitoring) 
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Joliet Refinery is required to maintain Continuous Emission Monitoring Systems (CEMS) on 
various equipment within the plant. Maintenance of the CEMS includes daily and weekly 
validations, quarterly calibration gas audits (CGAs) or linearities, annual relative accuracy test 
audits (RATAs), regular stack tests of impacted equipment, and maintaining CEMS uptime 
greater than 95% of total operating time.  Although ExxonMobil currently continues to operate 
and maintain all impacted CEMS according to the requirements outlined in the Joliet Refinery 
operating permits, it is possible that limited qualified personnel due to COVID-19 may restrict the 
ability of ExxonMobil to properly repair and/or maintain the CEMS systems in order to meet 
CEMS uptime requirements. These potential impacts on qualified personnel due to COVID-19 
may also result in late CGAs or linearities. The next scheduled RATA is to be completed by June 
30, 2020. At this time, Joliet Refinery does not anticipate any concerns with meeting the 
upcoming RATA requirements. However, it is possible that with the spreading of COVID-19, 
limited qualified resources may be available to complete.  
 
If there is a specific QA/QC/Performance Test which cannot be performed due to lack of 
vendor availability, ExxonMobil will evaluate if the operating parameters of the emission control 
device and/or monitoring equipment indicate a degradation in performance to ensure 
monitoring of emissions limitations. 

 
4. Reporting Requirements –Semi-Annual Reports [CD Paragraph 161] 

 
Joliet Refinery is required to submit certain reports to the EPA, including the Semi-Annual report, 
due every six months.  Although ExxonMobil currently anticipates that these reports will be ready 
and submitted in a timely manner consistent with Consent Decree requirements, it is possible 
that on-going effects of COVID-19 may reduce qualified personnel able to compile and review 
these reports despite best efforts to complete the reports accurately and in a timely manner. 
ExxonMobil will use best efforts to complete the reports for submittal using the best information 
and personnel available but reserves the right to update with additional information once 
personnel return.  Any expected delay to the completion of these reports will be included in a 
follow-up letter to the EPA. 
 

 
5. Compliance with Title V Permit Conditions and Other Federal Regulatory Requirements 

 
 Fence line Monitoring Tube Deployment/Retrieval and Sample Result Postings (MACT CC 40 

CFR 63.659)  
For the Refinery, fence line monitoring is a requirement of MACT CC to maintain and to 
collect samples from 14 passive benzene monitors located around the fence line of the 
facility. ExxonMobil will make every reasonable effort to maintain the sample stations, collect 
the samples, process them in a timely manner, and complete quarterly posting. It is possible 
that with the effects of COVID-19, ExxonMobil will not be able to meet its obligation 
requirements for fence line monitoring.  
 

 Hazardous Waste Management (40 CFR 260 – 280 and 35 IAC 722) 
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Signature:       

Name:  Ben J. Riser    

Official Title: Process Manager   

Telephone No.:  (815) 521-5571   

Date Signed:      
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cc: 
Director, Air Enforcement Division  
Office of Regulatory Enforcement 
c/o Matrix New World Engineering, Inc.  
120 Eagle Rock Ave., Suite 207 
East Hanover, NJ 07936 
RETURN RECEIPT REQUESTED 
 
Andrew Wheeler 
Environmental Protection Agency Administrator 
EPA Administrator Mail Code 1101A 
1200 Pennsylvania Ave, N. W. 
Washington, DC  20460 
CERTIFIED MAIL NO.   
RETURN RECEIPT REQUESTED 
 
 
Mr. Michael Shapiro 
Environmental Protection Agency Acting Assistant Administrator 
EPA Office of Water, Mail Code 1101A  
1200 Pennsylvania Ave, N. W. 
Washington, DC  20460 
RETURN RECEIPT REQUESTED 
 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region 5 
77 West Jackson Blvd. (C-14J) 
Chicago, IL 60604 
 
Field Operations Section 
Illinois Environmental Protection Agency 
9511 West Harrison 
Des Plaines, IL 60016 
 
Maureen Wozniak 
Assistant Counsel 
Illinois Environmental Protection Agency 
1021 North Grand Avenue, East 
P.O. Box 19276 
Springfield, IL 62794 
 
Electronic copies: 
foley.patrick@epa.gov 
jmack@matrixneworld.com 
 

EPA COVID FOIA August 26, 2020 0162



U.S. Department of Justice

Environment and Natural Resources Division
DJ #90-5-2-1-07030 
Environmental Enforcement Section 
P.O. Box 7611 
Washington, DC 20044-7611 

Telephone (202) 514-1308 
Facsimile (202) 616-6584 
randall.stone@usdoj.gov 

 
 

 
April 15, 2020 

 
BY ELECTRONIC MAIL 
 
Ben J. Riser 
Process Manager 
ExxonMobil Fuels & Lubricants Company 
Joliet Refinery 
25915 South Frontage Road 
Channahon, IL   60410 
 
E-Mail:  ben.j.riser@exxonmobil.com 
 

Re: Force Majeure Notification Concerning the Joliet Refinery 
Under 2005 Consent Decree  

 
Dear Mr. Riser: 
 
 We have received your letter of April 3, 2020, submitting a force majeure 
notice due to the impact of the novel coronavirus COVID-19. This letter will serve 
as the initial response on behalf of the United States, after consultation with the 
State of Illinois, pursuant to the Consent Decree entered in United States v. Exxon 
Mobil Corp., No. 05-cv-5809 (N.D. Ill.).  
 
 Your letter states that it was sent “out of an abundance of caution” to give 
notice of a “potential force majeure event” that may give rise to “potential 
compliance issues.” It discusses “an initial set of potential exceedances and 
compliance issues at the Joliet Facility that would most likely occur in the initial 
phases of COVID-19 response, along with the anticipated impact time period.” 
Your letter then notes that “it is possible” that the effects of COVID-19 
“may inhibit” ExxonMobil’s ability to satisfy some Consent Decree obligations 
relating to the Refinery’s leak detection and repair program, Benzene Waste 
NESHAP compliance program, continuous emissions monitoring systems and 
continuous parametric monitoring systems, and semi-annual reporting, as well as 
other obligations imposed by permits and regulations. Your letter concludes by 
saying: 
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Within 30 days of the mailing of this letter, a follow-up letter will be 
sent out to provide an update of any impacts and the recovery of the 
Joliet Refinery from COVID-19. Additional updates will be provided 
throughout the duration of the pandemic period. 

  
 We appreciate your notice under the Decree and your commitment that 
“[a]ll reasonable efforts will be made by ExxonMobil to ensure compliance with the 
Consent Decree and all other applicable federal and state regulations and permits.” 
As you know, the Decree requires that ExxonMobil “take all reasonable steps” to 
maintain compliance with Decree requirements despite a force majeure event, 
including steps to “prevent or minimize” delays. Consent Decree ¶ 218. Please 
adhere to the force majeure provisions of the Decree to the extent you believe any 
delays in ExxonMobil’s obligations are warranted. For any matters falling outside 
the scope of the Consent Decree, ExxonMobil should adhere to the guidance given in 
EPA’s recent Memorandum entitled “COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program” (March 26, 2020), which is 
mentioned in your letter. See https://www.epa.gov/sites/production/files/2020-
03/documents/oecamemooncovid19implications.pdf. 
 
 Because your notice does not identify specific obligations that ExxonMobil 
anticipates will not be met due to a potential force majeure event, the United States 
must defer judgment on ExxonMobil’s force majeure claim at this time. For a force 
majeure claim to be ripe for consideration, ExxonMobil should identify particular 
obligation(s) that will be delayed by the asserted force majeure event, along with 
the specific information required by the force majeure section of the Decree. This 
may well require multiple notices, depending on the deadlines for different 
obligations and the effect of the event on those deadlines. We look forward to 
receiving the follow-up notifications with periodic updates promised by your letter.  
The United States’ decision to defer judgment at this time should not be construed 
as acceptance of any potential noncompliance at the facility covered by the Decree.  
 
 Thank you for your attention to these matters. Please feel free to contact me 
to discuss any of these issues further. 
 
 

Sincerely, 
 
 
 
Randall M. Stone 
Senior Attorney 

RANDALL 
STONE

Digitally signed by 
RANDALL STONE 
Date: 2020.04.15 
14:57:43 -04'00'
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3 

 
Copies (by email) to 
 
r5ardreporting@epa.gov 
Constantinos Loukeris, EPA 
Virginia Galinsky, EPA 
William Wagner, EPA 
Providence Spina, EPA 
James Morgan, Illinois EPA 
Rebecca Burlingham, Illinois Attorney General’s Office 
Terrance J. Cirbo – terrance.j.cirbo@exxonmobil.com 
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EPA – 
Below is an update of the Progress that the Grand Portage Band has been making to complete all tasks 
required in the CAP, as well as comment on the actions/milestones that were required for us to address 
by March 18.  Please accept this email as Band’s correspondence to you. 
  
Water – 

• Actions 1-6b – Water Quality Sampling. 
o The Band has been able to stay on top of the many water quality testing that is being 

required.  All samples have been completed to date.  We have worked with our 
operator to make sure that he is still able to collect samples, and drive down to deliver 
samples to the lab in Duluth even during this time of social distancing. 

• 6c – Consult with EPA about the plan to correct the lack of an isolation valve to isolate the water 
storage tanks if necessary. 

o The Band proposes to wait for warmer temperatures and the snow to melt (as well the 
COVID-19 pandemic travel restrictions are lifted) in order to work with IHS to determine 
what each existing valve isolates, and to determine if an additional valve is needed and 
where it will be installed.  We would expect that work to be completed in May or 
June.  If a new valve is needed, the Band’s construction crew will install one before 
September 30th, 2020. 

• 6d – Consult with EPA about needing sanitary seals on the water storage tank hatches. 
o The Band is willing to get these seals installed in the 60 days after the COVID-19 travel 

restrictions are lifted.  Can EPA please give us some recommendations of what type of 
seals we should purchase? 

• 6e – Consult with EPA about needing surge protection at the water treatment facility. 
o The Band is planning to have an electrician visit the WTP in the next 90 days in order to 

get an estimate of scope and cost of what it will take to complete this work.  If the 
funding exists, then the work will be completed by the end of 2020.  If additional funds 
are needed, then the Band will request those from IHS and EPA, and the work may not 
be completed till the summer of 2021. 

  
Sewer – 

• 1-3 – Sampling and testing procedural corrections – 
o No samples have been taken since the CAP was finalized, but we will work on taking the 

first quarter influent samples very soon.  We have worked with our operator to make 
sure that he is still able to drive down and deliver samples to the lab in Duluth even 
during this time of social distancing. 

• 4 – Submit to EPA all missing DMR forms and MOR forms for calendar year 2019 – 
o The Band has submitted these to Dean Maraldo. 

• 5 – Submit to EPA the Mercury Management Plan annual status report for 2019 – 
o The Band has submitted this to Dean Maraldo. 

• 6 – Submit to EPA an Operator Training Plan to address the lack of operator certification 
appropriate to the lagoon system. 

o The Band had hoped to get the operator to training here this Spring, but with the 
COVID-19 pandemic, that did not happen, and there are only a few more training 
options in 2020 through the MPCA.  We will make sure to get the operator to a training 
here before the end of October, and will have him certified by the end of 2020. 

• 7- Acquire DO and pH field meter – 
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o The operator does now have a DO meter that can be used for wastewater only, and we 
are still working at purchasing a pH meter that is only for wastewater.  This will be 
purchased very soon, and will be available to the operator before we discharge the Pond 
this Spring. 

• 8 – Sumit to EPA all missing DMR forms and MOR forms for calendar years 2016-2018 – 
o The Band has submitted these to Dean Maraldo, and are working on correcting a few 

errors that were on the forms. 
  
While these are very challenging times during this Pandemic, the Band is fully committed to continuing 
to bring out water and sewer systems back in to compliance with the EPA.  Please let us know if you 
have any questions or concerns.  We look forward to hearing back from you on the actions that required 
your feedback. 
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From: Brown, Alicia
To: Maraldo, Dean; Shoven, Heather
Subject: FW: Grand Portage CAP Updates
Date: Tuesday, April 14, 2020 3:08:02 PM
Attachments: EPA CAP comments 03032020.docx

image001.png

Please see Grand Portage CAP Updates.
 
Alicia
 
 
Alicia Brown | GWDW Branch
email:  brown.alicia@epa.gov | office: 312-886-4443

 
 
 
From: Krishna Woerheide <kwoerheide@grandportage.com> 
Sent: Tuesday, April 14, 2020 3:02 PM
To: Brown, Alicia <brown.alicia@epa.gov>
Subject: Grand Portage CAP Updates
 

 

Hi Alicia - 

 

Please find attached the Grand Portage CAP updates, as requested.  

 

Thank you!

 

 

Krishna Woerheide

Environmental Specialist

Grand Portage Band of Lake Superior Chippewa

(b) (6)
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   UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

                                                 REGION 5 

                        77 WEST JACKSON BOULEVARD 

                                   CHICAGO, IL 60604-3590 
 
 

 
 
Ms. Anita Decina 
Vice President, Environment, Health and Safety 
Heritage-Crystal Clean, LLC 
2175 Point Blvd., Suite 375 
Elgin, Illinois  60123 
 
 Re: April 17, 2020 Request letter from Heritage-Crystal Clean, LLC  
 
Dear Ms. Decina:  
 
Thank you for your April 17, 2020 letter, requesting the U.S. Environmental Protection Agency 
(EPA) to exercise its enforcement discretion to temporarily allow Heritage-Crystal Clean, LLC 
(HCC) to exceed the 35-day limit at 40 C.F.R § 279.45. Your letter states HCC needs 
enforcement discretion as a direct result of the COVID-19 pandemic, citing EPA’s March 26, 
2020 memorandum, COVID-19 Implications for EPA’s Enforcement and Compliance Assurance 
Program (the Temporary COVID-19 Enforcement Policy); and seeks an assurance that EPA will 
exercise its enforcement discretion, or other clear direction on how HCC can manage its 
operations.  

We understand these are challenging times and everyone is doing their best to adapt to 
conditions under the current public health emergency. At EPA, we are continuing to fulfill our 
obligation to enforce the environmental laws, while taking appropriate steps to protect the health 
of our staff and the public. As the entire nation is affected by the public health emergency, EPA 
was not in a position to advise each entity or group on how they should manage their compliance 
with environmental laws during these unprecedented times. To help address questions on 
COVID-19 implications for compliance, EPA issued the Temporary COVID-19 Enforcement 
Policy. 

The Temporary COVID-19 Enforcement Policy and related Frequently Asked Questions (FAQs) 
provide information on our expectations to inform your decisions, while also allowing the EPA 
to prioritize our resources to respond to acute risks and imminent threats. EPA updates the FAQs 
regularly as new national issues arise, and plans to post any additional temporary policies EPA 
issues on the following website: https://www.epa.gov/enforcement/covid-19-enforcement-and-
compliance-resources. Facilities are expected to act responsibly under the circumstances in order 
to minimize the effects and duration of any noncompliance caused by COVID-19. Thank you for 
managing your obligations responsibly while continuing to operate your business during 
extraordinary times. 
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If you have any question, please contact Robert Smith, of my staff, at (312) 886-7568, or have 
your counsel contact Maria Gonzalez, Associate Regional Counsel, at (312) 886-6630. 

Sincerely, 
 
 
 
Michael D. Harris 
Division Director 
Enforcement and Compliance Assurance Division 
 
 
cc:   Philip Comella 

MICHAEL
HARRIS

Digitally signed by 
MICHAEL HARRIS 
Date: 2020 05.14 
07:53:55 -05'00'
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   UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
                                                 REGION 5 
                        77 WEST JACKSON BOULEVARD 
                                   CHICAGO, IL 60604-3590 
 
 

 
David P. Chameli 
V.P., General Counsel 
Heritage-Crystal Clean, LLC 
2175 Point Blvd.:  #375 
Elgin, IL 60213 
 

 Re: March 27, 2020 Request for Extension under Paragraph 94 of 
  Consent Agreement and Final Order, EPCRA 05-2019-006 
 

Dear Mr. Chameli: 

Thank you for the March 27, 2020 correspondence you submitted on behalf of Heritage-Crystal 
Clean, LLC (HCC), requesting an extension under Paragraph 94 of the Consent Agreement and 
Final Order, EPCRA 05-2019-006, the U.S. Environmental Protection Agency (EPA) filed on 
May 20, 2019, with HCC (the 2019 CAFO). Your March 27, 2020 correspondence bases the 
request for an extension of time to complete the Supplemental Environmental Project (SEP) 
required by the 2019 CAFO on three categories of circumstances:  1) complications and 
confusion as to the limits on eligibility for the SEP; 2) change of and lack of participation by 
EPA’s former project manager; and 3) delays in scheduling work because of Covid-19 concerns. 
As discussed below, EPA does not agree the first two categories meet the requirements of 
Paragraph 94 and requests additional information so that it can evaluate the third category --
delays caused by Covid-19, under Paragraph 94 of the 2019 CAFO. 

I.  REVIEW OF REQUEST UNDER PARAGRAPH 94 of the 2019 CAFO 

EPA reviewed HCC’s request under Paragraph 94 of the 2019 CAFO. Paragraph 94a requires 
Respondent to notify EPA in writing within 10 days after learning of an event which caused or 
may cause a delay in completing the SEP. It states that the notice must describe the anticipated 
length of the delay, its cause(s), Respondent’s past and proposed actions to prevent or minimize 
the delay and a schedule to carry out those actions; and specifies Respondent must take all 
reasonable actions to avoid or minimize any delay. It says that if Respondent fails to notify EPA 
according to this paragraph, Respondent will not receive an extension of time to complete the 
SEP. Paragraph 94b and c set forth the steps for processing a 94a extension of time notice: 

b. If the parties agree that circumstances beyond the control of Respondent caused 
or may cause a delay in completing the SEP, the parties will stipulate to an 
extension of time no longer than the period of delay. 

c. If EPA does not agree that circumstances beyond the control of Respondent 
caused or may cause a delay in completing the SEP, EPA will notify 
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Respondent in writing of its decision and any delays in completing the SEP will 
not be excused. 

Paragraph 94d places on Respondent the burden of proving that circumstances beyond its control 
caused or may cause a delay in completing the SEP; and says that increased costs for completing 
the SEP will not be a basis for an extension of time under subparagraph b.  

II.  NOTICE UNDER PARAGRAPH 94c for CATEGORIES 1 AND 2 

This letter is EPA’s notice under Paragraph 94c of the 2019 CAFO for the first two categories: 
SEP eligibility and Project Manager participation. HCC has not met its burden under 94d of 
proving that circumstances beyond its control caused or may cause a delay in completing the 
SEP. Aside from the passage of time (over 10 days) since these alleged events and the omission 
of a schedule, the March 27, 2020 request overlooks HCC’s role and responsibilities under the 
2019 CAFO and, among other things, does not indicate HCC actions to prevent or minimize the 
delay alleged.  

With respect to SEP eligibility, HCC says some disqualifying information was not mentioned to 
Marion County until after the CAFO was in place, asserting the requirement to comply with 
HUD guidelines excluded many potential SEP candidates and saying it raised this to EPA and 
was told in September 2019 that this was not negotiable. The limitations on eligibility for the 
SEP were set forth in Paragraphs 78, 79 and 84 of the 2019 CAFO. Among other things, the 
2019 CAFO requires Respondent to fund and ensure satisfactory completion of the SEP and to 
ensure the SEP is completed in the manner specified, including ensuring compliance with HUD 
Guidelines. HCC agreed to the terms of the CAFO. While those terms limit eligibility, there 
remain eligible potential candidates.  

The March 27, 2020 correspondence does not discuss the steps HCC and the Not- For- Profit 
(NFP) it contracted with have taken since a checklist was approved and eligible candidates were 
identified.  

Instead, HCC focuses on the activities of Marion County and EPA’s former Project Manager to 
justify its request. HCC attributes the SEP project status delay to the limited participation and 
changeover of the Project Manager. HCC alleges the Project Manager failed to participate in 
critical meetings and decided extending the deadline for the completion of the SEP would likely 
be necessary and would be granted as necessary. Allegedly, any necessary changes were to be 
discussed at a January 2020 meeting. However, HCC did not initiate a January 2020 meeting. 
The 2019 CAFO did not require EPA to participate in calls or meetings or to explain the terms of 
the CAFO, and; the statements attributed to the former Project Manager, which were supplied by 
HCC, do not indicate that HCC submitted the written request required by the 2019 CAFO or that 
EPA granted an extension previously.  

EPA’s understanding of the current status of the SEP is that properties are still being identified 
and no installation of windows has been completed. As discussed above, Respondent is required 
to notify EPA within 10 days after learning of an event which caused or may cause a delay in 
completing the SEP and must include certain information in that written request, including a 
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description of the anticipated length of the delay, its cause(s), Respondent’s past and proposed 
actions to prevent or minimize the delay and a schedule to carry out those actions. Respondent is 
submitting a written request now alluding to prior communications and has not identified the 
actions it took to avoid or minimize any delay.   

III.  REQUEST FOR ADDITIONAL INFORMATION ON CATEGORY 3 

With respect to COVID-19, your March 27, 2020 correspondence says Marion County and the 
Indiana Community Action Association (INCAA) have only identified two properties and 
indicates Marion County and INCAA recently learned the property owners do not want 
contractors to commence work due to COVID-19 concerns. It says HCC learned of COVID-19’s 
impact on the project on March 24, 2020. EPA continues to consider HCC’s request for 
extension based on the property owner(s) COVID-19 concerns; but needs additional information 
to review that request.  

In order to determine the need for and length of an extension to complete the SEP, EPA needs to 
understand HCC’s plan for completion of the SEP, including milestones. We therefore request 
that HCC provide: 

• The date by which additional pre-1978 homes will be identified; 
• Pre-1978 Housing for which window replacement was scheduled and is being postponed 

due to COVID-19; 
• How many properties are currently under contract; 
• Copies of the contract(s); 
• The date by which certified abatement contractor(s) will be selected to conduct lead 

abatement work; 
• The date by which a certified risk assessor or certified lead-based paint inspector(s) will 

perform clearance examinations; 
• The date by which contracts will be in place to conduct the lead abatement work and 

clearance examinations; 
• The date by which windows will be ordered; 
• The projected dates for completion of lead abatement work; 
• Milestone reporting to EPA; and 
• The date by which the SEP completion report will be submitted to EPA.   

EPA understands that Marion County may have identified additional properties eligible for the 
SEP and would also like to know if any of those owners have raised COVID-19 concerns that 
could delay the work. We request more detailed information on the properties you mentioned 
and other properties where work or actions are planned, to help minimize delays. For each 
property, provide the following information: 

• Location 
• Child-occupied? If so, age of child. 
• In EJ community? 
• How many windows will be replaced? 
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• Partial or full replacement of windows? 
• Have the windows been ordered? Stock windows or special order? If ordered, provide a 

copy of invoice or purchase order. 
• Provide a description of all interior and exterior work to be completed.  
• Identify the certified abatement contractor(s) that will conduct the lead abatement work at 

the property and include contractor certification information.  
• Projected date for completion of lead abatement work. 
• Identify the certified risk assessor or certified lead-based paint inspector that will conduct 

the clearance examination.  
• Projected date for clearance testing. 
• Copy of homeowner/property owner request for delay and acknowledgment statement to 

continue with lead abatement work at a later date.  

The current deadline for completion of the SEP under the 2019 CAFO is May 20, 2020, and we 
want to make sure any delays are minimized. Please provide the information requested by May 
8, 2020. This will help us evaluate your request.  

Please do not hesitate to contact Ms. Carol Staniec, Enforcement Officer, at (312) 886-1436, or 
to have HCC’s counsel contact Maria Gonzalez, Associate Regional Counsel, at (312) 886-6630. 

Sincerely, 

 
 
 
Michael D. Harris 
Division Director 
Enforcement and Compliance Assurance Division 
 
 
cc:  Philip Comella 
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From: Grandinetti, Robert
To: Marshalonis, Dino
Subject: FW: Notification of Potential Force Majeure Event - COVID-19
Date: Wednesday, May 13, 2020 7:51:00 PM

I guess I did not send anything to Seattle, but this is what I sent to King County. 
 
Rob Grandinetti
CWA Enforcement Specialist
EPA Region 10
Phone: 509-376-3748
 

From: Grandinetti, Robert 
Sent: Tuesday, April 07, 2020 12:03 PM
To: Oughton, Marla <Marla.Oughton@kingcounty.gov>; laura.fricke@ecy.wa.gov;
tom.mariani@usdoj.gov; RonaldL@ATG.WA.GOV; Kowalski, Edward <Kowalski.Edward@epa.gov>;
Wright, Kevin <Kevin.Wright@kingcounty.gov>; Pollins, Mark <Pollins.Mark@epa.gov>;
shawn.mckone@ecy.wa.gov
Cc: Isaacson, Mark <Mark.Isaacson@kingcounty.gov>; Bromley, Verna
<Verna.Bromley@kingcounty.gov>; Waddle, Robert <Robert.Waddle@kingcounty.gov>; Taylor, Lisa
<Lisa.Taylor@kingcounty.gov>; Mandel, Eric <Eric.Mandel@kingcounty.gov>; Lafer, Jeff
<Jeff.Lafer@kingcounty.gov>; Meyer, Betty <betty.meyer@seattle.gov>
Subject: RE: Notification of Potential Force Majeure Event - COVID-19
 
Thank you for the notice.  We have received it.
 
 
Rob Grandinetti
CWA Enforcement Specialist
EPA Region 10
Phone: 509-376-3748
 

From: Oughton, Marla <Marla.Oughton@kingcounty.gov> 
Sent: Tuesday, April 07, 2020 11:49 AM
To: laura.fricke@ecy.wa.gov; tom.mariani@usdoj.gov; Grandinetti, Robert
<Grandinetti.Robert@epa.gov>; RonaldL@ATG.WA.GOV; Kowalski, Edward
<Kowalski.Edward@epa.gov>; Wright, Kevin <Kevin.Wright@kingcounty.gov>; Pollins, Mark
<Pollins.Mark@epa.gov>; shawn.mckone@ecy.wa.gov
Cc: Isaacson, Mark <Mark.Isaacson@kingcounty.gov>; Bromley, Verna
<Verna.Bromley@kingcounty.gov>; Waddle, Robert <Robert.Waddle@kingcounty.gov>; Taylor, Lisa
<Lisa.Taylor@kingcounty.gov>; Mandel, Eric <Eric.Mandel@kingcounty.gov>; Lafer, Jeff
<Jeff.Lafer@kingcounty.gov>; Meyer, Betty <betty.meyer@seattle.gov>
Subject: Notification of Potential Force Majeure Event - COVID-19
 
Sir/Madam:
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The attached subject correspondence is being sent on behalf of Wastewater Treatment Division
Director Mark Isaacson. A hard copy will follow via USPS. Please contact Mark at 206-477-4601 or
Mark.Isaacson@kingcounty.gov with any questions.
 
Marla Rivas Oughton | Assistant to the Division Director | Wastewater Treatment Division
201 S Jackson St, Seattle, WA 98104 | MS: KSC-NR-0501 | D 206-477-4435 | F 206-684-1741
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From: Grandinetti, Robert
To: Oughton, Marla; laura.fricke@ecy.wa.gov; Wright, Kevin; shawn.mckone@ecy.wa.gov
Cc: Isaacson, Mark; Bromley, Verna; Waddle, Robert; Taylor, Lisa; Mandel, Eric; Lafer, Jeff
Subject: RE: Notification of Potential Force Majeure Event - COVID-19
Date: Thursday, May 21, 2020 1:14:14 PM

This email acknowledges that the EPA, and DOJ received your letter of  April 7, 2020  notifying the
EPA pursuant to Section XI (Force Majeure)  of the Consent Decree in Civil Action No.2:13-cv-677
(the “CD”) that as a result of the Covid-19 public health emergency King County is currently
experiencing and will potentially continue to experience  force majeure events that may cause a
delay or impediment to  King County’s  ability to comply with certain injunctive relief requirements
of the CD.
 
Because of the uncertainty surrounding the COVID-19 public health emergency, we understand that
King County may not have complete information at this time to satisfy the requirements of
Paragraph 73 of the CD.  Please provide additional information and documentation in accordance
with that paragraph and Section XI as it becomes available.
 
Thank you
 
Rob Grandinetti
CWA Enforcement Specialist
EPA Region 10
Phone: 509-376-3748
 

From: Oughton, Marla <Marla.Oughton@kingcounty.gov> 
Sent: Tuesday, April 07, 2020 11:49 AM
To: laura.fricke@ecy.wa.gov; tom.mariani@usdoj.gov; Grandinetti, Robert
<Grandinetti.Robert@epa.gov>; RonaldL@ATG.WA.GOV; Kowalski, Edward
<Kowalski.Edward@epa.gov>; Wright, Kevin <Kevin.Wright@kingcounty.gov>; Pollins, Mark
<Pollins.Mark@epa.gov>; shawn.mckone@ecy.wa.gov
Cc: Isaacson, Mark <Mark.Isaacson@kingcounty.gov>; Bromley, Verna
<Verna.Bromley@kingcounty.gov>; Waddle, Robert <Robert.Waddle@kingcounty.gov>; Taylor, Lisa
<Lisa.Taylor@kingcounty.gov>; Mandel, Eric <Eric.Mandel@kingcounty.gov>; Lafer, Jeff
<Jeff.Lafer@kingcounty.gov>; Meyer, Betty <betty.meyer@seattle.gov>
Subject: Notification of Potential Force Majeure Event - COVID-19
 
Sir/Madam:
The attached subject correspondence is being sent on behalf of Wastewater Treatment Division
Director Mark Isaacson. A hard copy will follow via USPS. Please contact Mark at 206-477-4601 or
Mark.Isaacson@kingcounty.gov with any questions.
 
Marla Rivas Oughton | Assistant to the Division Director | Wastewater Treatment Division
201 S Jackson St, Seattle, WA 98104 | MS: KSC-NR-0501 | D 206-477-4435 | F 206-684-1741
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SIDLEY AUSTIN LLP 
1501 K STREET, N.W. 
WASHINGTON, D.C. 20005 
+1 202 736 8000 
+1 202 736 8711 FAX 
 
 
AMERICA  •  ASIA PACIFIC  •  EUROPE 

 
 
 
 
 
+1 202 736 8531 (DIRECT) 
+1 202 669 2160 (MOBILE) 
PWHITFIELD@SIDLEY.COM 
 

 

Sidley Austin (DC) LLP is a Delaware limited liability partnership doing business as Sidley Austin LLP and practicing in affiliation with other Sidley Austin partnerships. 

 

March 27, 2020 

CONFIDENTIAL 

By Email 

Office of Civil Enforcement 
US Environmental Protection Agency 
Mail Code 2242A 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-0001 
refinerycd@erg.com 
 
Office of Regional Counsel 
US Environmental Protection Agency, Region 5 
77 West Jackson Blvd (C-14J) 
Chicago, IL 60604 
R5airenforcement@epa.gov 

SUBMITTED ELECTRONICALLY 

 Re: Notification of Consent Decree Force Majeure Event Due to COVID-19 

To Whom It May Concern: 

 Lima Refining Company (the “Refinery”) submits this letter pursuant to Section XII of the 
Consent Decree in United States v. Lima Refining Co., No. 17-cv-1320 (N.D. Ohio) in order to 
provide written notice of a force majeure event and anticipating noncompliance with Consent 
Decree obligations as a result of the coronavirus disease 2019 (“COVID-19”).  The COVID-19 
pandemic and the government’s responses thereto constitute an evert arising from causes beyond 
the control of the Refinery and/or its contractors, which will delay or prevent the performance of 
various studies and reporting obligations under the Consent Decree. Accordingly, we request an 
extension of the studies and reporting deadlines listed below. Due to the continued COVID-19 
pandemic, the Refinery does not know what length of time will be necessary to complete the 
Consent Decree obligations identified in this notice. We will continue to provide updates to the 
Agency as COVID-19 conditions improve. 

 On March 13th, President Trump proclaimed that the COVID-19 outbreak constitutes a 
national emergency in accordance with sections 201 and 203 of the National Emergencies Act.  
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On March 22, 2020, Ohio Department of Health Director Amy Acton announced a two-week stay-
at-home order starting on March 23, running to April 6.1   

In response to this pandemic and in order to ensure the safety of staff required to remain 
on site in support of continued operations, the Refinery has dramatically restricted on-site activity, 
in particular restricting third-party contractors from accessing the site.  In addition, many of the 
Refinery’s contractors have implemented their own COVID-19-related measures, including social 
distancing and travel restrictions that would interfere with or delay the Refinery maintaining 
compliance with the Consent Decree provisions.  Due to operational changes and the lack of 
contractor support, the Refinery will be unable to complete certain requirements of the Consent 
Decree by the stated deadlines.  The current list of Consent Decree requirements that the Refinery 
will not be able to meet is as follows:  

• Continuous Emissions Monitoring System (CEMS) downtime root cause analyses 
corrective action implementation plans as submitted in the February 2020 Semi-annual 
Consent Decree Compliance Report, including the Refinery's proposed schedule for 
the Aromatic Flare Header Analyzer, under Paragraph 23; 
 

• Sulfur Recovery Plant performance testing required under Paragraphs 27 and 28;  

• The Supplemental Environmental Project regarding lead paint abatement under 
Paragraph 52 (due to inability of third-party access to homes during the pandemic); 
 

• Fluid Catalytic Cracking Unit performance testing required under Appendix C. 

 

This notice follows less than 15 days after the Refinery was initially affected by COVID-
19 and is therefore timely as required by Paragraph 90 of the Consent Decree.  At this time, we 
cannot predict when we will resume normal operations and on-site contractor access in order to 
complete the affected Consent Decree requirements.  We will provide with you with notification 
when the Ohio’s Stay Home order and the Refinery’s restrictions to site access are lifted and update 
you with more details as they become available.  Depending on how long these restrictions are in 
effect, LRC may submit additional notices as necessary to address compliance with other consent 
decree reporting obligations.  Please contact Peter Whitfield (mobile 202.669.2160 or email 
pwhitfield@sidley.com) if you have any questions in the meantime. 

 

                                                 
1 Available at: https://content.govdelivery.com/attachments/OHOOD/2020/03/22/file attachments/
1407840/Stay%20Home%20Order.pdf 
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Best regards, 

 

 

Peter Whitfield 
Partner 

PW: 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL  60604-3590 

ELECTRONIC MAIL 

DELIVERY RECEIPT REQUESTED 

 

Peter Whitfield 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 

E-Mail: pwhitfield@sidley.com

Re: Force Majeure Notification Concerning the Lima Refinery  
Under 2017 Consent Decree 

Dear Mr. Whitfield: 

We have received your March 27, 2020 letter submitting a force majeure notice due to the 
impact of the novel coronavirus COVID-19.  The U.S. Environmental Protection Agency has 
consulted with the Department of Justice, and this letter will serve as the initial response on 
behalf of the United States, pursuant to the  Consent Decree entered on November 7, 2017 in 
United States of America v. Lima Refining Company, Civil Action No. 3:17-cv-01320, for the 
Lima Refining Company’s refinery (Refinery).   

Your letter states the Refinery is “anticipating noncompliance with Consent Decree obligations.”  
Additionally, your letter states that “the Refinery does not know what length of time will be 
necessary to complete the Consent Decree obligations identified in this notice” and states: 

the Refinery will be unable to complete certain requirements of the Consent Decree by 
the stated deadlines.  The current list of Consent Decree requirements that the Refinery 
will not be able to meet is as follows: 

Continuous Emissions Monitoring System (CEMS) downtime root cause analyses
corrective action implementation plans (as submitted in the February 2020 Semi-annual
Consent Decree Compliance Report), including the Refinery's proposed schedule for the
Aromatic Flare Header Analyzer, under Paragraph 23 of the Consent Decree;

Sulfur Recovery Plant performance testing required under Paragraphs 27 and 28 of the
Consent Decree;
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 The Supplemental Environmental Project regarding lead paint abatement under 
Paragraph 52 of the Consent Decree (due to inability of third-party access to homes 
during the pandemic);  

 Fluid Catalytic Cracking Unit performance testing required under Appendix C of the 
Consent Decree.   

CEMS:  According to the Refinery’s February 2020 Semi-annual Consent Decree Compliance 
Report, CEMS downtime root cause analyses corrective action implementation plans are due on 
October 16, 2020, November 16, 2020, and April 12, 2021.  The Aromatic Flare Header 
Analyzer is scheduled to be completed by October 26, 2020.  At this time, no deadline has been 
missed.  We understand the Refinery will advise EPA when it anticipates submitting CEMS 
downtime root cause analyses corrective action implementation plans once Ohio’s Stay at Home 
Order has been lifted.     

Sulfur Recovery Plant:  With respect to Sulfur Recovery Plant performance testing required by 
the Consent Decree, in February 2020, prior to COVID-19, the Refinery requested an extension 
of the deadline for the Sulfur Recovery Plant performance testing.  Specifically, the Refinery 
requested a six (6) month extension to the deadline (until December 31, 2020) to prepare its 
optimization study because the Refinery was not running at full capacity due to operational 
issues with  the Refinery’s coker unit.  Because the optimization study forms the basis for the 
Operation and Maintenance (O&M) Plan, EPA agreed that a corresponding extension of time for 
the O&M Plan requirement is also appropriate.  For clarity, the extension to December 31, 2020 
was requested and agreed to prior to COVID-19, and is not being granted due to a force majeure.  
We understand the Refinery will advise EPA when it anticipates conducting performance testing 
of the Sulfur Recovery Plant once Ohio’s Stay at Home Order and the Refinery’s restrictions to 
site access are lifted, and the Refinery will provide an update with more details as they become 
available.   

SEP:  On October 8, 2019, EPA agreed to extend the Supplemental Environmental Project (SEP) 
completion deadline for one (1) year, until November 7, 2020, due to issues such as identifying 
suitable housing, making arrangements for families who are displaced during the abatement 
process, and an initial shortage of licensed abatement contractors.  We understand the Refinery 
will advise EPA if additional time beyond November 7, 2020, is needed to complete the SEP 
once Ohio’s Stay at Home Order and the Refinery’s restrictions to site access are lifted, and the 
Refinery will provide an update with more details as they become available. 

FCCU:  In February 2020, the Refinery also requested an extension of the deadline for the Fluid 
Catalytic Cracking Unit (FCCU) performance testing.  According to the February 2020 Semi-
annual Consent Decree Compliance Report, installation of the selective catalytic reduction and 
alkaline wet gas scrubber was completed and commenced operations on December 14, 2019.  
Pursuant to Appendix C of the Consent Decree, FCCU performance testing should be completed 
on or before June 14, 2020.  The Refinery requested a six (6) month extension to the deadline, to 
December 14, 2020.  For clarity, the extension to December 14, 2020 was requested and agreed 
to prior to COVID-19, and is not being granted due to a force majeure.  We understand the 
Refinery will advise EPA when it anticipates conducting performance testing of the FCCU once 
Ohio’s Stay at Home Order and the Refinery’s restrictions to site access are lifted, and the 
Refinery will provide an update with more details as they become available. 
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  D U F O U R    
C a l i f o r n i a  S a f e t y ,  E n v i r o n m e n t a l ,  &  R e g u l a t o r y  L a w  

James T. Dufour, M.S., J.D., C.I.H. 
Attorney and Counselor at Law 

 
Administrative and Employment Law 819 F Street, Sacramento, California 95814-1305 
Environmental and OSHA Regulations  TEL (916) 553-3111  FAX (916) 400-2591 
Dufour Seminars & Training  dufourlaw@dufourlegal.com 
  

May 1, 2020 
 

VIA E-MAIL: 
 
Chae Park, Enforcement Specialist 
U.S. Environmental Protection Agency, Region 10 
1200 Sixth Avenue, Suite 155 
Seattle, Washington 98101 
 

Re: Pacific Coast Building Products, Inc. Request for Information Pursuant to 
Clean Water Act Section 308, 33 U.S.C. § 1318 

 
Dear Mr. Park: 
 
The purpose of this letter is to advise you that Pacific Coast Building Products’ companies will 
be submitting a response to the Agency’s April 2, 2020 Request for Information for all facilities 
identified in the letter except for PABCO Roofing Products facilities: 
 

PABCO Roofing Products/PABCO Gypsum  
1476 Thorne Road 
Tacoma, WA 98421 

PABCO Roofing Products 
1718 Thorne Road 
Tacoma, WA 98421 

 
It has come to my attention that because the facilities are currently shutdown due to the COVID-
19 situation with limited staff, and the Plant Manager responsible for release of the data has been 
forced to move a relative from a nursing home due to potential infection, he has been unable to 
compile the information that I understand is voluminous for submission to the Agency. 
 
Therefore, on behalf of PABCO Roofing Products I am requesting a one-week extension to May 
11, 2020 to submit the response for these two facilties. 
 
Your cooperation will be sincerely appreciated. 
 
Very truly yours, 
 
 
 
JAMES T. DUFOUR 
 
JTD:kmb 
 
cc: Patrick Johnson, U.S. EPA, Region 10 
 Daniel Yanagihara, Pacific Coast Companies, Inc. 
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From: Park, Chae
To: Marshalonis, Dino
Subject: Covid relief request - Pacific Coast Building Products
Date: Monday, May 4, 2020 2:02:37 PM
Attachments: 20 0501 Park Pacific Coast Building Products Request for Information.pdf

Hi Dino.  The request is in the pdf letter.  They ask for a week extension to 308 request.  We said yes
already. 
 
Chae
 

From: Dufour Law <dufourlaw@dufourlegal.com> 
Sent: Friday, May 01, 2020 5:18 PM
To: Park, Chae <Park.Chae@epa.gov>
Cc: Johnson, Patrick <johnson.patrick@epa.gov>
Subject: Pacific Coast Building Products Request for Information
 
Good afternoon:
 
Please find attached a letter from Jim Dufour.
 
Please contact our office if you have any questions or need additional information.
 
Have a fabulous weekend and stay healthy!
 
Katherine Bonner
Paralegal to James T. Dufour
Dufour Law
819 F Street
Sacramento, CA 95814
(916) 553-3111
 

CONFIDENTIALITY NOTICE: This communication with its contents and attachments may
contain confidential and/or legally privileged information. It is solely for the use of the
intended recipient(s). Unauthorized interception, review, use, or disclosure is prohibited
and may violate applicable laws, including the Electronic Communications Privacy Act
(18 USC §§ 2510, et seq.). If you are not the intended recipient, please contact the
sender and destroy all copies of the communication.
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March 23, 2020 
 
Sent Via UPS, Electronic Mail, and U.S. Mail 
 
eescdcopy.enrd@usdoj.gov 
Re: DJ # 90-5-2-1-11467 
 
EES Case Management Unit Environment 
and  
Natural Resources Division  
U.S. Department of Justice  
P.O. Box 7611  
Washington, D.C. 20044-7611  
Re: DJ # 90-5-2-1-11467 
 
Director, Air Enforcement Division  
Office of Civil Enforcement USEPA 
Headquarters, MC 2242A  
1200 Pennsylvania Ave., NW  
Washington, D.C. 20460  
 
Director, Air & Toxics Technical 
Enforcement  
Office of Enforcement, Compliance & 
Environmental Justice  
Environmental Protection Agency, Region 8  
1595 Wynkoop Street  
 

Denver, CO 80202 
 
First Assistant Attorney General  
Air Quality Unit  
Natural Resources Section 
Colorado Attorney General’s Office  
1300 Broadway, 7th Floor  
Denver, CO 80203 
 
Compliance and Enforcement Program 
Manager  
Colorado Department of Public Health and 
Environment  
Air Pollution Control Division  
APCD – SSP – B1  
4300 Cherry Creek Drive South  
Denver, CO 80246-1530 
 
 
 
 
 
 
 

 
RE:  PDC Energy Consent Decree 

Case No. 1:17-cv-01552 
Notice of Potential Violations and Force Majeure in Response to COVID-19 Global 
Pandemic 

   
To Whom It May Concern: 
 

In accordance with the Consent Decree, Case No. 1:17-cv-01552 (“Consent Decree”), 
executed by EPA, CDPHE, and PDC Energy, Inc. (“PDC”), PDC hereby provides notification 
pursuant to Paragraph 41 of the Consent Decree that, due to the pending national and state 
emergency created by the current COVID-19 global pandemic, PDC believes that it may be 
unable to comply with certain Consent Decree requirements for the foreseeable future.  
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Additionally, PDC believes this global pandemic qualifies as a Force Majeure event under 
Section X of the Consent Decree and herby provides notice pursuant to Paragraph 58.   

 
In response to the ongoing COVID-19 global pandemic, the President has declared a 

national emergency, and Governor Polis has likewise declared a State of Emergency.  CDPHE 
has issued Public Health Order 20-22 closing certain venues statewide for 30 days.  Additionally, 
most schools in Colorado are currently closed in response to the pandemic and are expected to 
remain closed for the foreseeable future.  Other cities across the country have already issued 
orders requiring citizens to remain in their homes.  On March 22, 2020, the Governor issued 
Executive Order D2020-013 ordering non-critical workplaces to reduce their in-person 
workforce by 50 percent.  PDC anticipates that further quarantine or other restrictions will be 
imposed.  In sum, the national, state, and local responses to the pandemic are extremely fluid at 
this point and changing on a daily, or even hourly, basis.   
 

As you know, PDC is currently implementing robust Consent Decree inspection, 
monitoring, recordkeeping, and reporting requirements at hundreds of facilities in the DJ Basin.  
Due to the ongoing global pandemic, PDC believes that the availability of its field personnel, 
outside contractors, and outside service companies may be severely limited over the next several 
weeks and months.  This will make it difficult, if not impossible, to comply with certain Consent 
Decree requirements that must be implemented by PDC’s field personnel.  Additionally, PDC’s 
IT systems and vendor support may also be significantly limited or non-existent if PDC’s outside 
vendors staff availability is limited, which would impact the functionality of all activities and 
processes that touch PDC’s internal compliance management system (i.e., ACTS).   
 

Accordingly, PDC believes that it may be unable to complete certain Consent Decree 
obligations for the foreseeable future.  For example, based on currently available information, 
PDC believes that it may be unable to comply with the following Consent Decree requirements: 

 
 Paragraphs 13.a., c., and f. – Directed Inspections and Maintenance 
 Paragraph 14.b. – Periodic Inspections and Monitoring 
 Paragraph 15 – Reliable Information, Investigation and Corrective Action Timelines 
 Paragraph 19.c. – Tank Pressure Monitoring Site Investigations 

 
Please note that the above list is based on information currently available to PDC.  There may be 
other Consent Decree requirements that PDC will have difficulty meeting as this global 
pandemic progresses.  PDC will supplement this list as necessary going forward. 
 
 PDC will follow up by March 30, 2020, with the additional information required by 
Paragraph 58.  PDC intends to remain in consistent communication with EPA and CDPHE 
regarding these issues as the situation evolves.   
 

In compliance with Paragraph 43, the signatory certifies to the following: 
 

I certify under penalty of law that this document and all attachments were prepared 
under my direction or supervision in accordance with a system designed to assure 
that qualified personnel properly gather and evaluate the information submitted. 
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Based on my inquiry of the person or persons who manage the system, or those 
persons directly responsible for gathering the information, the information 
submitted is, to the best of my knowledge and belief, true, accurate, and complete. 
I am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing violations.   

 
Should you have any questions or require any additional information regarding this matter, please 
contact Sarah Bartlett by email at sarah.bartlett@pdce.com or by phone at (303) 860-5800.  
 
Sincerely, 

on behalf of 
 
David Lillo,  
Vice President, Operations 
 
cc: Shannon McMillan, CDPHE 

Jennie Morse, CDPHE 
 Alex North, EPA 
 Jess Portmess, EPA 
 Mark Elmer, DOJ 
 Robyn Wille, CO AG 

Randy Dann, Davis Graham & Stubbs LLP 
Sarah Bartlett, PDC Energy 
Jason Miller, PDC Energy 
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U.S. Department of Justice 
 

Environment and Natural Resources Division 
90-5-2-1-06722/6                                                                                                                                    
P.O. Box 7611 
Ben Franklin Station 
Washington, DC 20044-7611 

Telephone (202) 514-5261
Thomas.Benson@usdoj.gov

 
 

April 2, 2020 
 

By Email 
 
Donna Carvalho 
Senior Counsel 
Philllips 66 Company 
2331 CityWest Boulevard 
Houston, Texas 77042 
Donna.H.Carvalho@p66.com 
 
 

Re:  Force Majeure Notification under 2018 Consent Decree 
  
 

Dear Ms. Carvalho: 
 
 We have received your letter of March 9, 2020, submitting a force majeure 
notice due to the impact of the novel coronavirus COVID-19. This letter will serve 
as the initial response on behalf of the United States, after consultation with the 
State of Illinois, pursuant to the Consent Decree entered in United States, et al v. 
WRB Refining LP, et al, Case No. 18-cv-01484 (S.D. Ill.). Please note that with the 
retirement of prior Department of Justice counsel Annette Lang, I will serve as the 
DOJ attorney for Decree implementation issues going forward. My contact 
information is provided above.  
 
 Your letter states that “the transmission and spread of the virus could impact 
the Company’s performance” with the Decree, but that “[n]o known impact has 
occurred yet.” (Emphasis added). For that reason, your letter does not identify any 
particular Decree requirements for which compliance would be delayed.  
 
 We appreciate your notice under the Decree and your commitment to take all 
feasible steps to “prevent and mitigate” any potential issues. As you know, the 
Decree requires that Phillips 66 exercise its “best efforts” to fulfill the Decree 
obligations, which “includes using best efforts to anticipate any potential force 
majeure event and best efforts to address the effects of any such event (a) as it is 
occurring and (b) after it has occurred, to prevent or minimize any resulting delay to 
the greatest extent possible.” CD ¶128. Please adhere to the force majeure 

EPA COVID FOIA August 26, 2020 0244



2 

provisions of the Decree to the extent you believe any delays in Phillips 66’s 
obligations are warranted.  
 
 Because your notice does not identify a specific obligation that Phillips 66 
anticipates will not be met due to a potential force majeure event, the United States 
must defer judgment on Phillip 66’s force majeure claim at this time. For a force 
majeure claim to be ripe for decision, Phillip 66 should identify particular 
obligation(s) that will be delayed by the asserted force majeure event, along with 
the specific information required by the force majeure section of the Decree. This 
may well require multiple notices, depending on the deadlines for different 
obligations and the effect of the event on those deadlines. The United States’ 
decision to defer judgment at this time should not be construed as acceptance of any 
potential noncompliance at the facility covered by the Decree.  
 
 Thank you for your attention to these matters. Please feel free to contact me 
to discuss any of these issues further. 
 
 

Sincerely, 
 
s/Thomas A. Benson 
Thomas A. Benson 

 
CC (via email) 
r5ardreporting@epa.gov 
Constantinos Loukeris, EPA 
Greg Gehrig, EPA 
Mary McAuliffe, EPA 
William Wagner, EPA 
Kent Mohr, Manager, Illinois EPA 
Maureen Wozniak, Illinois EPA 
Andrew Armstrong, Chief, Illinois Attorney General’s Office 
Raymond Callery, Illinois Attorney General’s Office 
Tim.E.Goedeker, P66 
Dean.P.Maniatis, P66 
Paul.Hamada, P66 
Gerald.A.Knoyle, P66 
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PPG Industries, Inc. 
One PPG Place, Floor 39 

Pittsburgh, PA  15272 
Telephone (412) 434-1626 

Mobile (412) 596-8909 
jsthompson@ppg.com 

www.ppg.com 
 

Jessica Sharrow Thompson 
Assistant Counsel EHS 

 
 
March 23, 2020 

 

Via Electronic Mail  
 
EES Case Management Unit 
Environment and Natural Resources 
Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DJ # 90-5-2-1-10745 
eescasemanagement.enrd@usdoj.gov 
 
 

Air and Radiation Division 
EPA Region 5 
77 W. Jackson Blvd. (AE-17J) 
Chicago, IL 60604 
Attn: Compliance Tracker 
 
Office of Regional Counsel 
EPA Region 5 
77 West Jackson Blvd. (C-14J) 
Chicago, IL 60604 

 
RE: Consent Decree Force Majeure Arising out of COVID-19 Pandemic  

United States v. PPG Industries Ohio, Inc., No. 2:17-cv-00374 (S.D. Ohio)  
  
To Whom it May Concern: 
 
On behalf of PPG Industries Ohio, Inc. (“PPG”), we are hereby providing written notification of a 
force majeure event in accordance with Section IX of the Consent Decree that was filed with the 
Southern District of Ohio on August 24, 2017 in United States v. PPG Industries Ohio, Inc., No. 
2:17-cv-00374.  The purpose of this letter is to provide written notification of the force majeure 
event, and to request an extension of the deadlines for conducting Method 21 monitoring of 
“Covered Equipment” and the third-party audit under Paragraphs 14 and 28 of the Consent Decree 
due to causes beyond the control of PPG arising out of and related to the COVID-19 pandemic.  
 

Background 
 
The United States is currently facing an unprecedented public health crisis due to the spread of the 
2019 novel coronavirus (“COVID-19).  On March 17, 2020 PPG learned that an employee at its 
Delaware Plant, the facility subject to the Consent Decree, left the facility before her shift ended 
on Sunday, March 16, 2020, because she was feeling ill.  Consistent with government directives 
from the State of Ohio and PPG policy, which has been developed consistent with those directives, 
the employee was tested for COVID-19 and eleven (11) other employees that had close contact 
with the ill employee are currently quarantined at home pending the results.  This suspected 
COVID-19 case triggered proactive emergency and crisis management procedures at the Delaware 
Plant that have been put in place due to the COVID-19 pandemic.  These emergency and crisis 
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management procedures, which have been developed based on directives from governmental 
authorities for responding to COVID-19 and to limit potential community spread, include, but are 
not limited to, cleaning and disinfection, contact tracing and isolation for employees that have 
come into close contact with the ill employee, restriction of common areas and in-person meetings, 
and preventing third party contractors and companies from coming on-site.  Even if the ill 
employee tests negative for COVID-19, these emergency and crisis management procedures likely 
will remain in place at the Delaware Plant for the foreseeable future due to the confirmed 
community transmission of COVID-19 in Ohio.  See Attachment 1, Ohio Department of Health, 
COVID-19 and Community Spread webpage, dated March 14, 2020.1 
 
PPG has complied fully with the Consent Decree, and anticipated requesting termination of the 
Consent Decree as provided in Paragraph 86 upon completion of the third-party leak detection and 
repair (“LDAR”) audit required under Paragraphs 28 and 29, which was scheduled to be completed 
by the end of the first quarter of 2020.  At the Delaware Plant, PPG uses third-parties to conduct 
the LDAR monitoring using USEPA Method 21 of “Covered Equipment” under Paragraph 14 of 
the Consent Decree and to conduct the yearly third-party LDAR audit under Paragraphs 28-29 of 
the Consent Decree.  Among other things, because of the constraints imposed to prevent 
community spread, third party contractors essential to the performance of these activities will not 
be permitted in the Delaware Plant for the foreseeable future.  
 
Specifically, PPG believes it will be unable to meet two upcoming deadlines imposed by the 
Consent Decree due to the COVID-19 pandemic:   
 
 1. Paragraph 14: Method 21 Monitoring of Covered Equipment  
 
Paragraph 14.b requires monthly Method 21 monitoring of all pumps and agitators that are 
“Covered Equipment” under the Consent Decree.  As USEPA is aware, PPG relies on an outside 
third-party company, Darbonne Services, Inc. (“Darbonne”), to conduct Method 21 monitoring of 
“Covered Equipment” under the Consent Decree, including the monthly monitoring of pumps and 
agitators.  Darbonne was able to complete the March 2020 monthly Method 21 of pumps and 
agitators before PPG’s COVID-19 pandemic emergency management procedures discussed above 
went fully into effect.  Now that these procedures have been fully implemented at the Delaware 
Plant, Darbonne, as well as other third-parties, will not be allowed into Delaware Plant for the 
foreseeable future due to the COVID-19 pandemic and the community spread containment 
procedures that are required to be instituted.  The COVID-19 pandemic which obviously is an 
event beyond PPG’s control and the required crisis management procedures attendant thereto will 
likely delay PPG’s ability to conduct the required Method 21 monitoring of agitators and pumps 
under the Consent Decree during April 2020, depending on the nature of the outbreak in Ohio and 
additional guidance and protocols received from public health agencies. However, unless current 
predictions change, it is anticipated that this work can resume in May 2020. 
 
 
 
 
                                                             
1 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/resources/covid-19-and-
community-spread.    
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 2. Paragraphs 28 and 29: Third-Party LDAR Audit 
 
Paragraphs 28 and 29 of the Consent Decree require PPG to complete three annual LDAR audits 
using a third-party that it is independent from its regular LDAR contractor.  PPG completed the 
first two annual LDAR audits during the first quarters of 2018 and 2019, and the Consent Decree 
likewise requires the third and final annual LDAR audit to be completed in the first quarter of 
2020.  As noted above, pursuant to Paragraph 86, the Consent Decree can be terminated once this 
final annual third-party LDAR audit is completed.   
 
Under Paragraph 28, the annual third-party LDAR audit is to include: (i) a review of compliance 
with all applicable LDAR regulations; (ii) review and/or verification of the same items that are 
required to be reviewed and/or verified in Paragraphs 25-27 of the Consent Decree; (iii) a review 
of whether any pieces of equipment that are required to be included in the LDAR Program are not 
included; (iv) “comparative monitoring” of Covered Equipment as described in Paragraph 30 of 
the Consent Decree; and (v) compliance with the Consent Decree’s enhanced LDAR program. 
 
While certain elements of the third-party LDAR audit are typically done remotely, such as review 
of the Delaware Plant’s LeakDAS LDAR database for compliance with applicable regulatory and 
Consent Decree requirements, other elements of this audit are conducted in the “field” at the 
Delaware Plant.  For the prior two third-party LDAR audits, the field audit activities at the 
Delaware Plant have included: 

i. Comparative monitoring;  

ii. Component applicability review;  
iii. Open ended line (OEL) and sample station flushing controls;  

iv. Observation of the LDAR technician performing Method 21 monitoring and 
analyzer calibration;  

v. Difficult to monitor (DTM) and delay of repair (DOR) review;  
vi. Review of the LDAR Plan;  

vii. Agitator and pump reviews; 
viii. Interview of the LDAR Coordinator on LDAR management of change (MOC) 

and LDAR Quality Assurance/Quality Control (QA/QC); and 
ix. Review of the latest technician training records.   

PPG retained TriCord Consulting (“TriCord”) to conduct this year’s third-party LDAR audit.  
While TriCord can conduct the review of the LeakDAS LDAR database as part of the third-party 
LDAR audit, TriCord cannot complete the field portion of the audit as the emergency and crisis 
management procedures for the COVID-19 pandemic discussed above prohibit third party 
contractors such as TriCord from entering the Delaware Plant.  PPG currently is working with 
TriCord to determine which aspects of the field audit activities such as records reviews or 
interviews, might be conducted remotely.  With respect to records reviews, PPG intends to 
electronically scan and provide such records to TriCord if feasible.  However, certain other field 
audit activities, such as the comparative monitoring, observations of the LDAR technician, review 
of OEL and sample station flushing controls, and review of difficult to monitor and delay of repair 
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valves, all require TriCord personnel to be on site at the Delaware Plant.  Field audit activities that 
require third parties to be on-site at the Delaware Plant will be delayed for the foreseeable future 
due to the COVID-19 pandemic as discussed above.  At this time, PPG expects that TriCord will 
be able to complete in-person field audit activities at the Delaware Plant for the third-party LDAR 
audit prior to the end of the second quarter of 2020.  However further delays are possible should 
current predictions regarding required responses to the COVID-19 pandemic change. 
 

Section IX of the Consent Decree – PPG’s Claim of Force Majeure 
 
Section IX of the Consent Decree provides relief from a deadline where a force majeure event 
delays or prevents performance of any obligation under the Consent Decree.  Under Paragraphs 
43 and 55, where USEPA agrees with the claim of force majeure, relevant deadlines and stipulated 
penalties are excused.  “Force majeure” is broadly defined under the Paragraph 53 of the Consent 
Decree as “any event arising from causes beyond the control of PPG, or of PPG’s contractors, 
which delays or prevents the performance of any obligation under this Consent Decree despite 
PPG’s best efforts to fulfill the obligation”, but “does not include PPG’s financial inability to 
perform any obligation under this Consent Decree.”  The COVID-19 pandemic and confirmed 
community transmission thereof in Ohio clearly is an event arising from causes beyond the control 
of PPG. 
 
In accordance with Paragraph 54, on March 16, 2020, PPG provided e-mail notice to USEPA that 
the COVID-19 pandemic was a force majeure event that might delay and/or prevent performance 
of obligations under Paragraphs 14 and 28 of the Consent Decree.  This e-mail notice was provided 
within three days of PPG first learning of a potential delay due to the COVID-19 pandemic related 
illness as discussed above on the morning of March 16, 2020 and advising that it had instituted 
emergency and crisis management procedures at the Delaware Plant including the prevention of 
third parties from coming on-site for the foreseeable future in order to limit potential community 
spread of COVID-19.  A copy of this e-mail notice is provided in Attachment 2.    
 
PPG is providing this written explanation within seven (7) days of March 16, 2020 in accordance 
with Paragraph 54 that requires “an explanation and description of the reasons for the delay; the 
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the delay; 
a schedule for implementation of any measures to be taken to prevent or mitigate the delay or the 
effect of the delay; PPG’s rationale for attributing such delay to a force majeure event if it intends 
to assert such a claim; and a statement as to whether, in the opinion of PPG, such event may cause 
or contribute to an endangerment to public health, welfare or the environment.”                           
 

1. Reasons for the Delay and Force Majeure Rationale for the Delay 
 

As discussed above, the reason for the delay in meeting deadlines for conducting Method 21 
monitoring of Covered Equipment under Paragraph 14, specifically the upcoming April 2020 
monthly Method 21 monitoring of pumps and agitators, and for completing the third-party annual 
LDAR audit under Paragraphs 28 and 29 is due to the COVID-19 global pandemic and 
governmental directives in Ohio to limit community spread of this virus.  While this unprecedented 
event is widely recognized at this time, the following is a timeline of some of the major directives 
that are relevant to the Delaware Plant: 
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• On March 9, 2020, Ohio declared a state of emergency in response to COVID-19 in 
conjunction with the first confirmed diagnoses of COVID-19 in the state.  See Attachment 
3, State of Ohio, Executive Order 2020-01D, dated March 9, 2020.2  In the emergency 
declaration, Governor DeWine stated, among other things, that all citizens are urged to 
heed the advice of the Department of Health and other emergency officials regarding this 
public health emergency in order to protect their health and safety.   
 

• On March 11, 2020, the head of the World Health Organization (WHO) declared COVID-
19 a pandemic.  See Attachment 4, World Health Organization Director-General’s Opening 
Remarks, dated March 11, 2020.3  At this time, the head of WHO called for “urgent and 
aggressive action” in response to COVID-19.   
 

• On March 13, 2020, President Trump declared a National Emergency concerning the 
COVID-19 outbreak.  See Attachment 5, Presidential Proclamation on Declaring a National 
Emergency Concerning the Novel Coronavirus Disease (COVID-19) Outbreak, issued 
March 13, 2020.4 
 

• On March 14, 2020, the Ohio Department of Health published a webpage estimating that 
thousands of Ohioans may already be infected with COVID-19 due to community spread.  
See Attachment 1, Ohio Department of Health, COVID-19 and Community Spread 
webpage, dated March 14, 2020.5  
 

• On March 16, 2020, President Trump announced the 15-days to Slow the Spread campaign 
for COVID-19 focused on slowing community transmission of the virus.  See Attachment 
6, The President’s Coronavirus Guidelines for America, issued March 26, 2020.6 
 

• Between March 10, 2020 and March 18, 2020, the Governor of Ohio, in conjunction with 
the Ohio Department of Health, ordered the closure of schools, gyms, movie theaters, 
barbershops, hair salons, nail salons, tattoo parlors, and on-site dining and consumption at 
restaurants and bars, instituted a ban on mass gatherings, and also ordered Ohio’s Primary 
Election and elective surgeries and medical procedures to be postponed.  These measures 
are aimed to slow the community spread of COVID-19.  See Attachment 7, Ohio 

                                                             
2 Available at   
https://content.govdelivery.com/attachments/OHOOD/2020/03/09/file attachments/1396418/Executive%
202020-01D.pdf 
3 Available at https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-
media-briefing-on-covid-19---11-march-2020 
4 Available at https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-
emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/ 
5 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/resources/covid-19-and-
community-spread.    
6 Available at https://www.whitehouse.gov/wp-content/uploads/2020/03/03.16.20 coronavirus-
guidance 8.5x11 315PM.pdf 
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Department of Health Press Releases dated March 18, 20207, March 17, 20208, March 16, 
20209, March 15, 202010, March 12, 202011, and March 10, 202012.     
 

• On March 19, 2020, the Governor of Ohio and the Ohio Department of Health told 
employers that all employees who are able to work from home should work from home 
and that employers are to screen employees’ temperature every day for a fever and 
symptoms of a respiratory infection for those who do come into work.  Employees that 
have a fever or symptoms of a respiratory infection are to be sent home and remain home 
until they are symptom free for seven days and have had no fever for at least three days 
without taking fever reducing medicine.  See Attachment 8, Ohio Department of Health, 
Screening Employees for COVID-19, dated March 19, 2020.13     
 

• On March 22, 2020, the Director of the Ohio Department of Health issued a “Stay at Home” 
Order requiring all persons to stay at home unless engaged in essential work or activity to 
prevent the spread of COVID-19 in Ohio.  See Attachment 9, Ohio Department of Health, 
Director’s Stay at Home Order, dated March 22, 2020.14 
 

• As of March 20, 2020, there were 351 confirmed cases of COVID-19 infection in Ohio 
with six confirmed cases in Delaware County where the Delaware Plant is located.  See 
https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home.     
 

Taken together, these directives require concerted efforts to slow further community spread of 
COVID-19.  Accordingly, in response to these directives and upon learning that an employee at 
the Delaware Plant became ill while working at the plant and was tested for COVID-19, PPG 
instituted emergency and crisis management procedures at the plant, which includes preventing 
third-parties from coming on-site in order to prevent potential further community spread.  At this 
time, third-parties will be prevented from coming on-site to the Delaware Plant for the foreseeable 
future based on current predictions of the COVID-19 pandemic and community spread.   

                                                             
7 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/governor-dewine-announces-additional-temporary-business-closures 
8 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/elective-surgeries-postponed-in-ohio-hospitals 
9 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/joint-statement-governor-dewine-secretary-larose-primary-election-lawsuits 
10 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/governor-dewine-orders-ohio-bars-restaurants-to-close 
11 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/ohio-bans-mass-gatherings-of-100-or-more and https://coronavirus.ohio.gov/wps/portal/gov/covid-
19/home/news-releases-news-you-can-use/governor-dewine-announces-school-closures 
12 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/news-releases-news-you-can-
use/gov-dewine-recommends-limiting-large-indoor-gatherings. 
13 Available at https://coronavirus.ohio.gov/wps/portal/gov/covid-19/home/resources/screening-
employees-for-covid-19 
14 Available at 
https://content.govdelivery.com/attachments/OHOOD/2020/03/22/file attachments/1407840/Stay%20Ho
me%20Order.pdf 
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PPG relies upon two out-of-state third parties, Darbonne and TriCord, to complete its Method 21 
monitoring and third-party LDAR audit obligations under the Consent Decree.  In accordance with 
the Ohio Department of Health directives and PPG’s emergency and crisis management 
procedures, PPG has instructed both companies to delay travel for their upcoming scheduled on-
site visits at the Delaware Plant.  The COVID-19 global pandemic and governmental directives in 
Ohio to limit community spread of this virus clearly arise from causes beyond the control of PPG, 
of any entity controlled by PPG, or any of PPG’s contractors, and thus meets the definition of a 
force majeure under Paragraph 53 of the Consent Decree.    
 

2. Anticipated Duration of the Delay 
 
It is difficult to predict how long the COVID-19 pandemic will last and when governmental 
directives aimed at slowing community transmission of the virus will be eased.  However, it is 
clear that based on current predictions and the confirmed community spread of COVID-19 in Ohio, 
such directives will be in place through the end of March and likely through the end of April.  
Likewise, PPG is continually evaluating its emergency and crisis management procedures in 
response to COVID-19 and the public health directives. 
 
Accordingly, based upon the force majeure delay due to the COVID-19 pandemic and community 
transmission in Ohio, PPG is requesting that USEPA excuse the April 2020 monthly Method 21 
monitoring of pumps and agitators by Darbonne and extend the annual third-party LDAR audit 
completion date until the end of the second quarter of 2020 (June 30, 2020).   
 
The anticipated duration of the delay is subject to change based on the evolving nature of the 
COVID-19 pandemic and governmental directives.  Further, these new deadlines assume the 
current status quo with respect to the COVID-19 governmental directives and that no additional 
employees exhibit COVID-19 symptoms while working at the Delaware Plant; and, that at that 
time, Darbonne and TriCord will be in a position to send employees that meet the criteria for 
entering the plant (e.g., not ill with symptoms of COVID-19, no travel to high-risk areas or 
exposure to known COVID-19 cases within the past 14 days).  PPG is hopeful that it will be in a 
position to allow Darbonne and TriCord back on-site at the Delaware Plant in May.   
 
PPG believes that this request is reasonable.  As noted, the PPG anticipates requesting termination 
of the Consent Decree pursuant to Paragraph 86 once the annual LDAR third-party audit is 
completed and PPG has no incentive to delay termination, but for the need to protect the health 
and welfare of its employees and the community during the COVID-19 pandemic.    
     

3. Mitigation Efforts 
 
As discussed above, in order to mitigate the delay, PPG is currently working with TriCord to 
determine which aspects of the field audit activities of the annual third-party LDAR audit can be 
conducted remotely.  For records reviews, PPG will work to electronically scan and provide such 
records to TriCord if feasible.  Additionally, PPG is having TriCord move forward with the 
database review portion of the third-party LDAR audit.  Thus, only the field portion of the audit 
that must be conducted by TriCord on-site will be delayed.  
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PPG believes that the monthly Method 21 monitoring under Paragraph 14.b for April is mitigated 
by the required weekly inspections of such pumps and agitators for leaks and required repairs for 
leaks when detected in accordance with the requirements under 40 CFR Part 63, Subpart FFFF.   
 

4. No Endangerment 
 
PPG believes that the delay and excuse of performance of requirements under Paragraph 14.b and 
Paragraph 28 requested herein caused by the COVID-19 pandemic and governmental directives to 
limit community spread of the virus will not cause or contribute to an endangerment to public 
health, welfare or the environment.  Indeed, the emergency management and crisis procedures that 
have been instituted are necessary to protect public health and welfare under the extraordinary 
circumstances posed by this national emergency. 
 
PPG reserves the right to supplement this written notification as the situation surrounding the 
COVID-19 pandemic continues to evolve.  We appreciate the agencies’ time and consideration 
during this unprecedented and challenging time.   
 
 
Sincerely, 
 
/s/ Jessica Sharrow Thompson 
 
Jessica Sharrow Thompson 
 
Enc. 
 
cc:   Constantinos Loukeris, USEPA (loukeris.constantinos@epa.gov) 

Raymond Cullen, USEPA (cullen.raymond@epa.gov) 
Cynthia King, USEPA (king.cynthia@epa.gov) 
Steve Faeth, Esq., PPG (sfaeth@ppg.com) 
Tom Yurick, PPG (tyurick@ppg.com) 
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From: Thompson, Jessica S
To: loukeris.constantinos@epa.gov; cullen.raymond@epa.gov; king.cynthia@epa.gov
Cc: Faeth, Steve
Subject: United States v. PPG Industries Ohio, Inc., No. 2:17-cv-00374 (S.D. Ohio) - Notice of Force Majeure
Date: Monday, March 16, 2020 5:15:00 PM
Attachments: image001.png

In accordance with Section IX of the Consent Decree entered in United States v. PPG Industries Ohio,
Inc., No. 2:17-cv-00374 (S.D. Ohio), PPG is providing notice within three (3) days of becoming aware
of a force majeure event related to the COVID-19 pandemic that may delay or prevent the
performance of obligations under the Consent Decree.

Specifically, PPG learned this morning that one of its employees at its Delaware Plant left early from
the shift on Sunday due to not feeling well and was tested for COVID-19.  The employee is currently
quarantined while awaiting results, but this has triggered proactive emergency procedures at the
Delaware plant that have been put in place due to the COVID-19 pandemic, which includes
preventing third party contractors and companies from coming on site in order to limit potential
community spread.  Even if the employee tests negative for COVID-19, these emergency procedures
are likely to remain in place at the Delaware plant for the foreseeable future due to confirmed
community transmission of COVID-19 in Ohio.    

Accordingly, PPG will be delayed in completing the on-site portion of the third-party LDAR audit
under Paragraph 28 of the Consent Decree because the third-party company will not be allowed on-
site to conduct comparative monitoring, the observation of the technician’s calibration and
monitoring techniques, and the field audit.  Additionally, PPG will be delayed and/or may not be able
to conduct the monthly Method 21 monitoring of pumps and agitators under Paragraph 14.b of the
Consent Decree starting in March 2020 as PPG relies on a third-party contractor, Darbonne, to
conduct such monitoring, of which the agency is aware.  PPG has already completed the first quarter
Method 21 monitoring of valves and OELs under Paragraph 14 of the Consent Decree, but may not
be able to timely complete the second quarter monitoring depending on how long the COVID-19
pandemic lasts.           

PPG will provide additional information in a written explanation within seven (7) days.

Please let me know if you would like to discuss or have any questions.  We appreciate USEPA’s
understanding during this unprecedented and trying time.

Regards,

Jessica Sharrow Thompson
Assistant Counsel EHS
PPG

One PPG Place
Floor 39
Pittsburgh, PA 15272
T: +1 412.434.1626
M:+1 412.596.8909
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E: jsthompson@ppg.com
ppg.com
 

 
 
The information contained in this message is being sent by a member of a corporate legal department, may be
legally privileged and confidential, and is intended only for the use of the individual or entity named.  If the reader
of the message is not the intended recipient, you are hereby notified that any dissemination, distribution, or
copying of this message is prohibited.  If you have received this message in error, please notify me at 412-434-
1626 and delete the message from your system immediately.
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 U.S. Department of Justice 
 
Environment and Natural Resources Division 

 
 Environmental Enforcement Section Telephone (202) 514-5315 
P.O. Box 7611 Facsimile (202) 514-0097 
Washington, DC  20044 Email: cathy.rojko@usdoj.gov 
 
  

 

 
       
     April 13, 2020  
 
 
VIA ELECTRONIC MAIL  
 
Jessica Sharrow Thompson, Esq.  
Assistant Counsel EHS 
PPG Industries, Inc.  
One PPG Place, Floor 39  
Pittsburgh, PA 15272  
jsthompson@ppg.com 
 
Re:  Force Majeure Notification Related to COVID-19 

Delaware, Ohio Plant (DJ 90-5-2-1-10745) 
 

United States v. PPG Industries Ohio, Inc., S.D. Ohio, Case No. 2:17-cv-00374 
 
Dear Ms. Sharrow:  
 
The United States is in receipt of PPG’s March 16, 2020 email providing notification of a claim 
of force majeure.  Specifically, in accordance with Section IX of the consent decree in the above-
referenced action (“Consent Decree”), PPG provided notice of a potential force majeure event 
related to the COVID-19 pandemic that may delay or prevent the performance of certain 
obligations under the Consent Decree.  On March 23, 2020, within seven days of the initial 
notification, in accordance with the Consent Decree, PPG provided a written explanation 
regarding its force majeure claim.  The U.S. Environmental Protection Agency (“EPA”) has 
consulted with the Department of Justice and this response is made on behalf of the United States 
under Paragraph 55 of the Consent Decree.   
  
We recognize that the COVID-19 pandemic is an historic event impacting many.  Based upon 
PPG’s representations in its notification, the United States agrees to the following under, and as 
permitted by, Paragraph 55 of the Consent Decree:  
 
Method 21 Monitoring of Covered Equipment:  Paragraph 14.b requires monthly Method 21 
monitoring of all pumps and agitators that are “Covered Equipment” under the Consent Decree.  
PPG relies upon a third-party contractor to conduct Method 21 monitoring of “Covered 
Equipment” under the Consent Decree, including the monthly monitoring of pumps and 
agitators.  PPG has represented that, as a result of the COVID-19 pandemic, including the 
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quarantining of several employees of the facility following an employee becoming ill, PPG has 
restricted third-party contractors and companies from coming on site in order to limit potential 
community spread of the virus.  PPG was able to complete the March, 2020 monthly Method 21 
of pumps and agitators before having to restrict outside parties from the facility.  PPG states that 
its ability to conduct the required Method 21 monitoring of agitators and pumps under the 
Consent Decree during April of 2020 depends upon the nature of the outbreak in Ohio and 
additional guidance and protocols received from public health agencies, but further states that it 
expects governmental directives “aimed at slowing community transmission of the virus” will 
likely remain in place through the end of April.  However, PPG currently anticipates that this 
work can resume in May, 2020.    
 
Leak Detection and Repair (“LDAR”) Audit:  Paragraphs 28 and 29 of the Consent Decree 
require a third-party LDAR audit.  As outlined above, as a result of the COVID-19 pandemic, 
including the quarantining of several employees following an employee becoming ill, PPG has 
restricted third-party contractors and companies from coming on site and as result, at this time, 
PPG states that it cannot comply with Paragraph 28 of the Consent Decree, which requires that a 
third-party company conduct comparative monitoring, observation of a technician’s calibration 
and monitoring techniques, and a field audit.    
 
Under the circumstances presented, EPA accepts PPG’s force majeure claims concerning 
Paragraphs 14, 28, and 29, as set forth below, and grants PPG’s request that EPA excuse the 
April, 2020 monthly Method 21 monitoring of pumps and agitators and extend the annual third-
party LDAR audit completion date until the end of the second quarter of 2020 (June 30, 2020).  
However, EPA expects PPG to perform the non-field portions of the audit that can be performed 
at this time, as outlined in PPG’s March 23rd letter, as part of PPG’s efforts to mitigate the effect 
of the delayed audit, in accordance with Paragraph 54 of the consent decree.  Further, the United 
States does not (at this time) excuse PPG from the Method 21 monitoring required to be 
performed in May of 2020. 
 
The United States expects PPG to continue to take all necessary steps at the Delaware Plant to 
prevent or minimize any increased risk to human health and safety, and implement good air 
pollution control practices as required by applicable standards, rules, and/or permit requirements.   

 
     

Sincerely yours, 
 
 

/s/ Catherine Banerjee Rojko 
Catherine Banerjee Rojko 
Senior Counsel 

 
 
cc:  Cynthia King, Esq. (U.S. Environmental Protection Agency, Region 5)  
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U.S. Department of Justice 

Environment and Natural Resources Division 

DJ# 90-7-1-09727 
Rachel Evans King  Direct (202) 514-5471 
Environmental Enforcement Section Assistant (202) 514-2598 
P.O. Box 7611 Facsimile (202) 514-8865 
Ben Franklin Station E-mail Rachel.King@usdoj.gov 
Washington, DC  20044-7611 

April 28, 2020 

VIA E-MAIL 

Jerry Lucas Marrero, Esq. 
O’Neill & Borges, LLC 
American International Plaza 
250 Munoz Rivera Ave. STE 800 
San Juan, Puerto Rico 00918 
Jerry.marrero@oneillborges.com 

Re:  Puma Energy Caribe LLC Consent Decree Termination 

Dear Attorney Marrero, 

As you know, on January 6, 2020, the United States filed a joint stipulation and proposed 
order to terminate the consent decree in United States v. Chevron Puerto Rico, LLC f/k/a/ Texaco 
Puerto Rico Inc., 3:11-cv-0176-CCC.  The stipulation defines “Defendant” to mean PC Puerto 
Rico LLC, and Puma Energy Caribe LLC, both parties that you represent.  The stipulation noted 
that your clients PC Puerto Rico and Puma Energy Caribe have satisfactorily complied with the 
consent decree and both of its modifications.  Accordingly, the stipulation concluded, “[i]t is 
hereby stipulated and agreed between Plaintiff and Defendant that the Consent Decree is 
terminated and the Parties respectfully request that the Court so Order.”  The Court has not yet 
acted on the stipulation and proposed order.   

On April 2, 2020, we received your notice to us asserting that the COVID-19 pandemic 
has caused a force majeure event that may limit your client’s ability to comply with certain 
requirements of the consent decree.  In light of the exigent circumstances created by the COVID-
19 pandemic, and in light of our joint stipulation and agreement that the consent decree is 
terminated, from this date forward we recommend that you treat the consent decree as terminated 
unless and until we hear from the Court that it will not terminate the decree.  Other than the 
requirements that continue post-termination, such as record retention (see paragraph 67), we will 
not view any action or failure to act from this point forward by your clients Puma Energy Caribe, 
LLC or PC Puerto Rico LLC as in any way a failure to comply with the decree or its two 
modifications. 
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Marrero Letter 
April 28, 2020 
Page 2 of 2 

I hope that you are well in these difficult times.  As always, I am happy to address any 
concerns by phone at 202-514-5471. 

Best regards, 

Rachel Evans King 
Trial Attorney 

Cc: Bruce Aber, Esq. Office of Regional Counsel EPA Region 2 
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Pillsbury Winthrop Shaw Pittman LLP 

1200 Seventeenth Street, NW  |  Washington, DC 20036  |  tel 202.663.8000  |  fax 202.663.8007 

  

 
 

Matthew W. Morrison 
tel: +1.202.663.8036 

matthew.morrison@pillsburylaw.com 
 

www.pillsburylaw.com  4825-0736-1720.v2 

March 27, 2020 
 
Via Electronic Mail 

FRE 408 Confidential  

 
Diana L. Lundelius 
Senior Enforcement Officer 
Compliance Assurance and Enforcement Division 
U.S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 
 

Re: Notice of Force Majeure Event  

Dear Ms. Lundelius: 

 I am writing on behalf of Range Resources – Louisiana Inc. (“Range”) to 
notify EPA of a Force Majeure Event that is anticipated to delay Range’s 
performance under the August 9, 2017 Audit Agreement concerning certain oil and 
gas facilities in northern Louisiana (the “Audit Agreement”).  The Audit Agreement 
includes a provision, “Force Majeure Events,” which allows Range, upon notice of a 
force majeure event, to request an extension of deadlines established by and pursuant 
to the Audit Agreement.  This letter provides such notice to EPA that the outbreak of 
COVID-19 and the associated federal, state, and local restrictions and 
recommendations constitutes a force majeure event that is likely to delay Range’s 
performance of the Audit Agreement.   

Specifically, the Audit Agreement provides that a Force Majeure Event is any 
circumstance, including acts of God and other circumstances, arising from causes 
beyond Range’s reasonable control despite Range’s due diligence and good faith 
efforts.  As has been widely reported, COVID-19 is impacting businesses across the 
county—often requiring their shutdown—despite best efforts to continue business 
safely.   

In Louisiana, where the oil and gas facilities and operations personnel are 
located, the governor has issued a stay-at-home order.  In Pennsylvania, where 
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Range’s environmental compliance personnel are located, the governor has ordered 
all non-life sustaining businesses to close their physical operations.  While oil and gas 
operations are generally exempt from these restrictions, Range’s personnel will 
unavoidably be impacted by them.  Further, Range is following social distancing 
guidelines and encouraging sick employees to stay at home.  The impacts of and 
response to COVID-19 will inevitably affect Range’s operations, including its ability 
to complete audit activities.   

Range is obligated to notify EPA in writing as soon as reasonably possible, 
but not later than 15 calendar days after Range becomes aware of circumstances 
which may delay or prevent performance of any activity under the Audit Agreement.  
In order to comply with this deadline, Range is providing notice of COVID-19 as a 
force majeure event now.  However, Range has not yet identified specific deadlines 
that will be not be met due to COVID-19 or the duration of such delay.  Range is 
implementing various steps to continue its operations and to avoid delays in 
performance of the Audit Agreement.  Nevertheless, given the wide-impacts of 
COVID-19, delays in the audit activities seem almost certain.   

Range will provide additional notice of any specific deadlines that need to be 
extended due to COVID-19 as soon as that need is identified.  If you have any 
questions, please do not hesitate to contact me at 
matthew.morrison@pillsburylaw.com, 571-253-3335 (cell) or 202-663-8036 (office).   

Very truly yours, 
 
/s/ Matthew W. Morrison      

 
Matthew W. Morrison 

 
cc: Cheryl Barnett, EPA 
 Mark Wayner, Range Resources 
 Sarah Harter, Range Resources 
 Michael Arch, Range Resources 
 Michael Sherman, Range Resources 
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4/13/2020 
 
Matthew W. Morrison 
Pillsbury Shaw Winthrop Pittman LLP 
1200 Seventeenth Street, NW 
Washington, DC 20036 
 
Sent via email: matthew.morrison@pillsburylaw.com 
 
Re:  Force Majeure Notification Related to COVID-19 
 Range Resources – Louisiana Inc. 

 
 
Dear Mr. Morrison: 
 
 The Environmental Protection Agency (“EPA”) is in receipt of Range Resources – 
Louisiana Inc.’s (“Range”) March 27, 2020 notification under the Force Majeure Events 
condition of the August 9, 2017 Audit Agreement Concerning Memorial Resource Development 
Corporation Facilities Recently Acquired by Range Resources Corporation between EPA and 
Range (“Audit Agreement”) of a potential force majeure event that may cause a delay or 
impediment to performance in complying with certain provisions of the Audit Agreement. The 
letter describes a potential force majeure event that may arise from possible impacts to the Range 
workforce as a result of the coronavirus COVID-19.  
 

We appreciate Range’s efforts to provide such early notice. We recognize that COVID-
19 is an historic event and the effect of COVID-19 upon Range’s ability to comply with 
obligations under the Audit Agreement is currently unknown. Because Range’s March 27, 2020 
letter did not identify specific provisions of the Audit Agreement where there may be a delay or 
impediment to performance in complying with, or to provide the information required under, the 
Force Majeure Events condition of the Audit Agreement, the Audit Agreement requires no 
additional response from EPA to the March 27 letter.  

 
We understand Range may submit additional force majeure notices if COVID-19 affects 

its ability to comply with obligations under the Audit Agreement. Future notifications should 
fully comply with the Force Majeure Events condition of the Audit Agreement and should: 
identify the specific provisions of the Audit Agreement with which Range will not be able to 
comply due to this potential force majeure event, state the cause and anticipated length of the 
delay, describe the measures taken by Range to prevent or minimize such delay, and provide a 
timetable outlining when such measures were or will be taken.  
 
 EPA believes that maintaining an open and continuing dialogue will best protect human 
health and the environment, minimize potential misunderstandings, and facilitate timely and 

 
  UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 6 
1201 ELM STREET, SUITE 500 

DALLAS, TX 75270 
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Bhatt, Krishna

From: Cobb, David
Sent: Thursday, May 28, 2020 4:09 PM
To: Piantanida, David
Cc: Patefield, Scott
Subject: RE: COVID-19 National Tracking Spreadsheet: Please respond by June 2nd

Hi David, 
The incoming email for ReBatyh is below.  I’ll work with ORC to get you the Harmon and Son’s email.  ‐david 
From: Dennis Stricker <dennis@nocobathremodel1.com>  
Sent: Friday, April 24, 2020 1:51 PM 
To: Labrie, Laurence <Labrie.Laurence@epa.gov> 
Subject: Request Letter 
 
MR. Labrie: 
 
I need an extra 10 business days to complete the reports you requested.  I am working from home due to 
COVID-19 virus and do NOT have immediate access to our customer files which contain the information you 
need.  I believe I can complete the forms in that period of time. 
 
Thank you, 
 
‐‐  
Dennis D Stricker, CBM, PA, MA, RTRP 
Office Manager 
Rebath of Northern Colorado, LLC 
1017 N 1st Street 
Berthoud, CO 80513 
970-535-9400 
 
 

From: Piantanida, David <Piantanida.David@epa.gov>  
Sent: Thursday, May 28, 2020 11:00 AM 
To: Cantor, Tiffany <Cantor.Tiffany@epa.gov>; Cobb, David <cobb.david@epa.gov>; Patefield, Scott 
<Patefield.Scott@epa.gov>; Pearson, Janice <pearson.janice@epa.gov>; Boeglin, Michael <Boeglin.Michael@epa.gov> 
Cc: Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Russo, Rebecca <Russo.Rebecca@epa.gov>; Wilwerding, Joseph 
<Wilwerding.Joseph@epa.gov>; Dean, Abigail <Dean.Abigail@epa.gov>; Swanson, Amy <Swanson.Amy@epa.gov>; 
Castelli, Matthew <castelli.matthew@epa.gov> 
Subject: COVID‐19 National Tracking Spreadsheet: Please respond by June 2nd 
 
Hello Tiffany, Janice, Mike, David and Scott – I am working w/ Amy Swanson and tracking facility/companies that have 
applied specifically to the Agency’s Enforcement Discretion policy and we have 19 such requests in our Region 8 
database thus far.  As you’re aware, these facilities have notified EPA of potential civil violations associated with an 
inability to comply with environmental regulations or have notified EPA of COVID‐19 impacts as affecting or potentially 
affecting the performance of environmental requirements associated with already existing settlement agreements in 
place at individual facilities.  The companies cited potential difficulties related to the availability and safety of staff in 
completing inspection, monitoring and corrective actions associated with terms that are unique to these agreements.  
 
We also have a few circumstances where a facility has submitted notices (for federal consent decrees, called “Force 
Majeure” notices) to EPA related to provisions specified in the existing agreements intended to provide flexibility in 
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instances where unforeseen circumstances can impede or delay the completion of agreed‐to actions. These provisions 
exist independent of the March 26 policy and are the typical mechanism for informing the agency when circumstances 
beyond their control impede a company’s ability to comply within specified timeframes.  
 
I need your assistance with locating the incoming emails for 17 of these requests and I have outlined the requests 
below with the POC.  Let me know if you have the email, is it CBI, and please forward the email to me.  I will include 
the email as a link in the spreadsheet.  We have links for an incoming Phillips 66 letter from April 29th and an email from 
JoaQuin Manufacturing from May 7th. 
 
If you don’t have the email and/or the conversation occurred over the phone, please let me know that.   
 
Thanks!! 
 
Tiffany Cantor: (SDWA‐PWS) Denny Menholt Honda, Red Lane Domestic Water, Inc. 
 
Janice Pearson: (RCRA) Solvay 

Scott Patefield: (CAA) Harvest Midstream, Phillips 66 from March 9th, PDC Energy, Tesoro, ExxonMobil, and Sinclair 
(SWRC) 
 
David Cobb: (FIFRA) Re Bath, Harmon and Sons 
 
Mike Boeglin: (CWA), Dept of Veteran Affairs, City of Boulder, Boxedler Sanitation District, City of Northglenn, and two 
with Cheyenne Crow Creek WWTP 
 
 
David Piantanida, (303) 312‐6200, cell: (720) 661‐7482 
State Oversight Liaison, Enforcement Coordinator, and ELMS Champion Trainer 
ECAD, Region 8, US EPA 
Denver, CO  
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From: Martich, Tara
To: Marshalonis, Dino
Cc: Jencius, Michele
Subject: FW: Red Dog Replacement well
Date: Thursday, April 30, 2020 1:58:17 PM

Hi Dino,
 
This request for postponing this project isn’t a deviation from compliance but I thought I’d send it
along for your information.  Quick background - Teck agreed to install a new piezometer in response
to EPA comments on a consent decree deliverable (1999 CD).  If you need any more information,
please ask.
 
Thanks,
Tara
 

From: Bendrick Frank RDOG <Frank.Bendrick@teck.com> 
Sent: Monday, April 27, 2020 1:35 PM
To: Martich, Tara <Martich.Tara@epa.gov>
Subject: RE: Red Dog Replacement well
 
Tara,
 
Due to the COVID19 pandemic Red Dog Operations (RDO) is requesting to postpone the construction
of replacement well P96-13.  I know we discussed this in early March though RDO was still hoping we
would be able to complete the project this year.  RDO is on a scheduled lockdown (contractors and
employees outside AK require 2 week quarantine) through at least middle of July.  RDO’s hunker
down and quarantine policy is more stringent than the state policy.  
 
A significant amount of RDO’s specialized workforce is working offsite until at least the middle of July
and coupled with some contractors are reluctant to stay in hotel rooms for 2 weeks if coming from
the lower 48 has made it a challenge to schedule projects for 2021.
 
RDO is requesting to reschedule the drill project to the summer of 2021 with the hopes the COVD19
will be well behind us.  
 
Should you have any questions I may be reached by email or my home number (406) 563-7539.
 
Thank, you,
 
Frank
 
   
 

From: Bendrick Frank RDOG 
Sent: Monday, October 7, 2019 11:36 AM
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To: Martich, Tara <Martich.Tara@epa.gov>
Subject: RE: Red Dog Replacement well
 
Tara,
 
Thanks for the quick response,
 
Frank  
 
 

From: Martich, Tara <Martich.Tara@epa.gov> 
Sent: Monday, October 7, 2019 11:05 AM
To: Bendrick Frank RDOG <Frank.Bendrick@teck.com>
Cc: Sangha Aaron RDOG <Aaron.Sangha@teck.com>; Gonzales Michael RDOG
<Michael.Gonzales@teck.com>; Napier Robert RDOG <Robert.Napier@teck.com>
Subject: RE: Red Dog Replacement well
 

[External email]

Dear Frank,
 
Thank you for continuing to keep EPA in the loop regarding the replacement well project.  Red Dog
Operations’ request to postpone drilling the replacement well for P96-13 until 2020 is hereby
approved. 
 
Sincerely,
Tara
 

Tara Martich | Clean Water Act Enforcement Specialist | US EPA | 222 W. 7th Ave #19 |
Anchorage, AK 99513 | T: 907-271-6323 | e-mail: martich.tara@epa.gov
 

From: Bendrick Frank RDOG <Frank.Bendrick@teck.com> 
Sent: Tuesday, September 24, 2019 4:51 PM
To: Martich, Tara <Martich.Tara@epa.gov>
Cc: Sangha Aaron RDOG <Aaron.Sangha@teck.com>; Gonzales Michael RDOG
<Michael.Gonzales@teck.com>; Napier Robert RDOG <Robert.Napier@teck.com>
Subject: Red Dog Replacement well
 
Tara,
 
As discussed after our phone conservation last week regarding the replacement of piezometer well
P96-13, Red Dog Operations (RDO) has concerns with the capabilities our current contract driller.
 Concerns include safety, performance and providing adequate drilling equipment to ensure
appropriate completion for any RDO drilling projects.  These issues have been identified while
drilling much shallower wells located within the mine site for other drilling projects.  Based on
communications with our Project Manager (Aaron Sangha -, Dam Safety Geotechnical Engineer,
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Tailings & Water) it is advised to hold off on trying to complete a replacement well for P96-13, a
much more difficult well to construct until the driller issues have been resolved.  I’ve attached an
internal email chain regarding the driller concerns related to another RDO drill project.  
 
Red Dog Operations remains committed to moving forward with replacing P96-13, based on how
these issues are resolved in the near future a new work plan may be required if different drilling
equipment will be utilized or the sampling methodology is modified.  If changes are required a new
work plan will be submitted for your consideration prior to any work commencing with the
replacement well.  Since Red Dog is required to utilize shareholder (NANA affiliated) contractors for
most construction type work it is difficult to simply go out and obtain another offsite driller and
mobilizing a new rig to the site can only occur during shipping season which requires much
preplanning.       
 
RDO is requesting an extension until the summer of 2020 to complete the replacement well.  RDO
expects to have the driller issues resolved by year end and will submit a new work plan if required.
 Should the extension request be approved I will keep you abreast on how we are progressing with
correcting the driller issues and planning for 2020.
 
Should you have any questions please let me know,
 
Regards,       
 
Frank Bendrick, CHMM
Environmental Coordinator 
Teck Alaska Incorporated | Red Dog Operations
Direct Phone: .907.754.5138
eMail: frank.bendrick@teck.com
www.teck.com
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From: Maraldo, Dean
To: Cahn, Jeffrey; Koncelik, Joseph P.
Cc: Chabria, Monesh
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
Date: Monday, March 23, 2020 8:48:00 PM

    We are ok with the
extension request. Thanks.
 
 
================================
Dean Maraldo
Water Enforcement & Compliance Assurance Branch
U.S. EPA - Region 5
77 West Jackson Blvd. (ECW-15J)
Chicago, Illinois 60604
ph: (312) 353-2098
fax: (312) 385-5394
e-mail: maraldo.dean@epa.gov
http://www.epa.gov/enforcement/
 
 
 

From: Cahn, Jeffrey <cahn.jeff@epa.gov> 
Sent: Monday, March 23, 2020 3:06 PM
To: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>; Chabria, Monesh <chabria.monesh@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
Thank you Joe:
 
As you can tell my client is out of the office.  I have recommended that the client grant the
extension.  Given the circumstances, if we do not hear back timely, I would urge my office to
exercise enforcement discretion in pursuing enforcement for missed deadlines. 
 
Stay well.
 
Regards,
 
Jeffrey A. Cahn, Associate Regional Counsel
Office of Regional Counsel (Mail Code C-14J)
U.S. Environmental Protection Agency
77 West Jackson Blvd.
Chicago, Illinois 60604
PH:  312-886-6670
FAX:  312-692-2971
E-mail:  cahn.jeff@epa.gov

CONFIDENTIAL:  This message, and any attachment(s) to it, may contain information that is
privileged or otherwise exempt from disclosure under applicable law.  Do not disclose without

(b) (6)
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consulting the Office of Regional Counsel.  If you think that you received this email in error,
then please notify the sender immediately.
 
From: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com> 
Sent: Monday, March 23, 2020 2:56 PM
To: Cahn, Jeffrey <cahn.jeff@epa.gov>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>; Chabria, Monesh <chabria.monesh@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
Jeff,
 
In reviewing the Administrative Order on Consent (AOC), I have gone through the orders section
below and identified the current deadline for each order and the requested extension for thirty (30)
days. 
 
As discussed, Republic is uncertain, as is everyone, how long the current conditions and government
orders will stay in place related to COVID-19.  As you may be aware, Ohio Governor Mike DeWine

issued a “Stay at Home Order” valid through April 6th or until further notice.  The Order directly
impacts Republic Steel’s ability to secure outside third party assistance as well as deploy its own
employees to address the AOC. 
 
Furthermore, as discussed last week, Republic Steel is experiencing significant business impacts as a
result of COVID-19.  The Company’s current focus is on cleaning, training, fire watch, employee
communications, contingency planning and development of potential idling plans if business
conditions dictate idling.  In addition, Republic is self-insured for health insurance and needs to
preserve financial resources to maintain coverage for its employees as well as wages/salaries.
 
For these reasons, Republic Steel is requesting a thirty (30) day extension to all deadlines in the AOC
as more specifically detailed below:
 

Order 54(a) Unauthorized discharges- Within thirty (30) days after the effective date of this
Order Respondent must eliminate all known unauthorized discharges.  (Current Deadline
April 10th- Deadline Post Extension May 10th);
Order 54(b) Plan to Fix Residual Chlorine and Selenium Effluent Violations- Within ninety
(90) days Respondent must submit a plan describing the specific actions to be taken to correct

total residual chlorine and selenium effluent limitation violations (Current Deadline June 9th-

Deadline Post Extension July 9th)
Order 54(b)(1)- Within 180 days achieve compliance with total residual chlorine final

permit effluent limits (Current Deadline September 7th- Deadline Post Extension

October 7th)
Order 54(b)(2)- Within 180 days achieve compliance with total recoverable selenium

achieve compliance with final permit effluent limits (Current Deadline September 7th-

Deadline Post Extension October 7th)
Order 54(b)(3)- Within 120 days achieve compliance with copper final permit effluent
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limits (Current Deadline July 9th- Deadline Post Extension August 8th)
Order 54(c)(1) Dry Weather Stormwater Outfall Monitoring Report- Within 90 days after
the effective date of this Order, Respondent shall conduct monitoring set forth below for
storm water outfalls identified below flowing during period of dry weather and submit a Dry

Weather Stormwater Outfall Monitoring Report to EPA (Current Deadline June 9th –

Deadline Post Extension July 9th)
Order 54(c)(2) Written Compliance Plan for Addressing all Permit Effluent Limit
Exceedances and Unauthorized Discharges- Within 30 days of submission of the Dry
Weather Stormwater Outfall Monitoring Report, submit a written Compliance Plan to EPA for
review and approval for 1) addressing all permit effluent limit exceedances with a certain
timeframe; and 2) eliminating any unauthorized discharges within a certain timeframe

(Current Deadline July 9th- Deadline Post Extension August 8th)
Order 54(d)(1) Update SWPPP- Within 120 days Respondent shall update its SWPPP and

submit it to EPA (Current Deadline July 9th – Deadline Post Extension August 8th)
Order 54(d)(2) Storm Water Corrective Action Plan to address Attachment B and C- Within
60 days Respondent shall submit to EPA for review and approval a storm water corrective
action plan to address all deficiencies identified in Attachment B and Attachment C. The plan

shall include a detailed schedule to address each deficiency.  (Current Deadline May 10th-

Deadline Post Extension June 9th)
Order 54(d)(3) Update its SWPPP- Within 30 days of submission of Dry Weather Storm Water
Outfall Monitoring Report, Respondent shall update its SWPPP and submit it to EPA.  The

SWPPP must include updated to site map.  (Current Deadline July 9th- Deadline Post

Extension August 8th)
Order 54(e) Monitoring and O&M Corrective Action Plan- Within 60 days submit to EPA for
review and approval a monitoring and O&M corrective action plan that addresses all
deficiencies identified in Paragraph 50(c-h) of this Order. (Current Deadline May 10th –
Deadline Post Extension June 9th)
Order 55 Status Report- Submit a status report to EPA within 30 days after the end of each
calendar-year quarter (January 31, April 30, July 31, October 31) until the Order is

terminated.  (Requested extension of April 30th Quarterly Report as no work will be
completed by that date with the extension to all deadlines.  Propose that the initial status

report be submitted on May 31st.  The remaining calendar-year quarterly reports will remain
as scheduled in the Order.)

 
Please let me know if you need any additional information.
 
Thanks,
 
Joe
 
Joseph P. Koncelik| Attorney | Tucker Ellis LLP
950 Main Avenue, Suite 1100 | Cleveland, OH 44113
Direct: 216-696-2373 | Fax: 216-592-5009 |
joseph.koncelik@tuckerellis.com          bio
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tuckerellis.com
 
This e-mail is sent by the law firm of Tucker Ellis LLP and may contain information that is privileged or
confidential. If you are not the intended recipient, please delete the e-mail and notify us immediately by
return email.
 

From: Cahn, Jeffrey <cahn.jeff@epa.gov> 
Sent: Friday, March 20, 2020 2:33 PM
To: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>; Chabria, Monesh <chabria.monesh@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
<<< EXTERNAL EMAIL >>>
 

Thank you.
 
Regards,
 
Jeffrey A. Cahn, Associate Regional Counsel
Office of Regional Counsel (Mail Code C-14J)
U.S. Environmental Protection Agency
77 West Jackson Blvd.
Chicago, Illinois 60604
PH:  312-886-6670
FAX:  312-692-2971
E-mail:  cahn.jeff@epa.gov

CONFIDENTIAL:  This message, and any attachment(s) to it, may contain information that is
privileged or otherwise exempt from disclosure under applicable law.  Do not disclose without
consulting the Office of Regional Counsel.  If you think that you received this email in error,
then please notify the sender immediately.
 
From: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com> 
Sent: Friday, March 20, 2020 1:25 PM
To: Cahn, Jeffrey <cahn.jeff@epa.gov>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>; Chabria, Monesh <chabria.monesh@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
Okay.  We will try and put that together.  You will have that ether later today or Monday at the
latest.
 
Thanks,
 
Joe
 
 
Joseph P. Koncelik| Attorney | Tucker Ellis LLP
950 Main Avenue, Suite 1100 | Cleveland, OH 44113
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Direct: 216-696-2373 | Fax: 216-592-5009 |
joseph.koncelik@tuckerellis.com          bio
tuckerellis.com
 
This e-mail is sent by the law firm of Tucker Ellis LLP and may contain information that is privileged or
confidential. If you are not the intended recipient, please delete the e-mail and notify us immediately by
return email.
 

From: Cahn, Jeffrey <cahn.jeff@epa.gov> 
Sent: Friday, March 20, 2020 2:11 PM
To: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>; Chabria, Monesh <chabria.monesh@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
<<< EXTERNAL EMAIL >>>
 

Joe:
 
My management agrees that an extension is warranted, but it is up to the Water Enforcement
people to make that decision, not the lawyers.  My management suggests that what may help
inform that decision making is if Republic’s request identify the existing tasks subject to
deadlines and what those current deadline are, and what the extended due dates are.  I hope
that this request is not too burdensome.
 
Regards,
 
Jeffrey A. Cahn, Associate Regional Counsel
Office of Regional Counsel (Mail Code C-14J)
U.S. Environmental Protection Agency
77 West Jackson Blvd.
Chicago, Illinois 60604
PH:  312-886-6670
FAX:  312-692-2971
E-mail:  cahn.jeff@epa.gov

CONFIDENTIAL:  This message, and any attachment(s) to it, may contain information that is
privileged or otherwise exempt from disclosure under applicable law.  Do not disclose without
consulting the Office of Regional Counsel.  If you think that you received this email in error,
then please notify the sender immediately.
 
From: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com> 
Sent: Friday, March 20, 2020 10:05 AM
To: Cahn, Jeffrey <cahn.jeff@epa.gov>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>
Subject: RE: Republic Steel Canton- Extension Request for Deadlines in AOC Due to COVID-19
 
Jeff,
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In follow up to our conversation this morning, I am writing to request an initial extension of thirty
(30) days of all deadlines in the Republic Steel Administrative Order on Consent (AOC).  As we
discussed, the Covid-19 situation has created unprecedented challenges for everyone, including
Republic Steel. 
 
Republic, like most businesses, is entirely focused on managing the business and employee health
impacts stemming from COVID-19.  The Company’s current focus is on cleaning, training, fire watch,
employee communications, contingency planning and development of potential idling plans if
business conditions dictate idling.  In addition, Republic is self-insured for health insurance and
needs to preserve financial resources to maintain coverage for its employees as well as
wages/salaries.
 
As we discussed, we all recognize that the COVID-19 situation, both from a public health and
economic standpoint, is very uncertain.  Republic requests this initial extension of thirty (30) days of
all deadlines in the AOC.  If the public health and/or business condition do not improve in the next
thirty (30) days, as we discussed, Republic will likely need to request a further extension or
extensions.
 
The Company wants to express its gratitude to U.S. EPA for its flexibility and cooperativeness during
this challenging time.
 
If you need any additional information please don’t hesitate to ask.
 
Thanks,
 
Joe
 
 
Joseph P. Koncelik| Attorney | Tucker Ellis LLP
950 Main Avenue, Suite 1100 | Cleveland, OH 44113
Direct: 216-696-2373 | Fax: 216-592-5009 |
joseph.koncelik@tuckerellis.com          bio
tuckerellis.com
 
This e-mail is sent by the law firm of Tucker Ellis LLP and may contain information that is privileged or
confidential. If you are not the intended recipient, please delete the e-mail and notify us immediately by
return email.
 

From: Cahn, Jeffrey <cahn.jeff@epa.gov> 
Sent: Friday, March 13, 2020 4:00 PM
To: Koncelik, Joseph P. <Joseph.Koncelik@tuckerellis.com>
Cc: Maraldo, Dean <Maraldo.Dean@epa.gov>
Subject: FW: Republic Steel Canton
 
<<< EXTERNAL EMAIL >>>
 

Joe:
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See the attached and below.  This just came in.  I don’t know why you were not copied.
 
Regards,
 
Jeffrey A. Cahn, Associate Regional Counsel
Office of Regional Counsel (Mail Code C-14J)
U.S. Environmental Protection Agency
77 West Jackson Blvd.
Chicago, Illinois 60604
PH:  312-886-6670
FAX:  312-692-2971
E-mail:  cahn.jeff@epa.gov

CONFIDENTIAL:  This message, and any attachment(s) to it, may contain information that is
privileged or otherwise exempt from disclosure under applicable law.  Do not disclose without
consulting the Office of Regional Counsel.  If you think that you received this email in error,
then please notify the sender immediately.
 
From: Jamison, Tracy <jamison.tracy@epa.gov> 
Sent: Friday, March 13, 2020 2:51 PM
To: Maraldo, Dean <Maraldo.Dean@epa.gov>
Cc: norosz@republicsteel.com; mclark@republicsteel.com; gbosiljcic@republicsteel.com;
zorica.dejanovic@epa.ohio.gov
Subject: Republic Steel Canton
 

Good Afternoon,
 
If you have any questions regarding this email please contact the case manager
Dean Maraldo.
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April 1, 2020 
Sent Via Email 
 
Mr. Kevin Chow 
Assistant Regional Counsel 
United States Environmental Protection Agency 
Office of Regional Counsel - Region 5 
77 West Jackson Blvd. - C-14J 
Chicago, IL  60604-3590 
 
Chief 
Water Enforcement Unit 
Compliance Assurance Branch 
Water Division (WC-15J) 
United States Environmental Protection Agency, Region 5 
77 West Jackson Blvd. 
Chicago, IL  60604-3590 
 
 
Re: U.S. v. The City of Rock Island and State of Illinois 
 (Civil Action No. 4:00-CV-04076) 

Notice of Non Compliance and Force Majeure 

Dear Kevin: 

 As you and I discussed yesterday, the City of Rock Island is in the midst of dealing with 
the ongoing pandemic caused by the Coronavirus. Concerns over having adequate staff to operate 
and maintain its wastewater treatment plants and assocaited sewer system has resulted in reducing 
staffing to attempt to limit the potential spread of the virus so as to have healthy personel available 
to serve. Accordingly the City of Rock Island is unable at this time to carry out the post 
construction monitoring required by the Consent Decree entered in the above captioned case in 
accordance with the its Long Term Control Plan. Inaddition to not having the staff to conduct the 
required sampling and analitical work, the City of Rock Island is dependant upon its Fire 
Department supplying its rescue boat and a crew to use in the sampling of the Mississippi and 
Rock Rivers. The Fire Department personel have other responsibilities during this pandemic and 
have similiar staffing issues. Accordingly the City of Rock Island will not be able to conduct the 
required sampling as set forth in the approved Long Term Control Plan and thus will not be able 
to Comply with terms of the above captioned Consent Decree. Rock Island will continue with its 
best efforts to comply with terms and conditions of its NPDES Permits. 

 If you or others at USEPA have questions or need any additional information please contact 
me at  . 

 

(b) (6)
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      Very truly yours, 
 

 
Roy M. Harsch 
 

Cc: Ms. Lisa Perry, City of Rock Island; perry.lisa@rigov.org   
       Mr. Randy Tweet, City of Rock Island; tweet.randall@rigov.org    
       Mr. Michael Bartels; bartels.michael@rigov.org 
       Mr. Jason Upton; upton.jason@rigov.org 
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From: Tartaglia, Maria
To: Marshalonis, Dino
Subject: COVID DEVIATION - Signature Window and Door Replacement, Inc. IRL
Date: Thursday, April 23, 2020 9:36:40 PM

Hi Dino:
 
FYI – the company requested an extension of 30 days beyond the Washington’s stay at home order. 
I’ve responded to her email with a new due date of June 30, 2020 .
 
Thanks.
Socky
 
From: Sarah Nelson <sarah@signaturewindow.com> 
Sent: Thursday, April 23, 2020 11:16 AM
To: Tartaglia, Maria <Tartaglia.Maria@epa.gov>
Cc: Grant Neiss <info@signaturewindow.com>; Jeff Hagedorn <jeffh@signaturewindow.com>
Subject: Re: Resend and Reply Requested - RE: Request for Additional 30 days - Renovation, Repair
and Painting Rule Information Request Letter for Signature Window and Door Replacement, Inc.
 

Maria,
 
Thank you for the extension! I believe June 30th should be
doable.  I will be in communication if there is any issue. 
 
Sincerely,
 

Sarah S. Nelson
Signature Window & Door Replacement
22613 68th Ave S
Kent, WA 98032
P: 253-887-7792
F: 253-887-7840
www.signaturewindow.com
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On Thu, Apr 23, 2020 at 11:06 AM Tartaglia, Maria <Tartaglia.Maria@epa.gov> wrote:

Good morning Sarah:
 

Sorry to bother you but I wasn’t sure if you received the email I sent you last Friday, April 17th and
just wanted to make sure that the company is okay with an extension date of June 30, 2020. 
 
Let me know and hope to hear from you soon.
 
Sincerely,
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 
 

From: Tartaglia, Maria 
Sent: Friday, April 17, 2020 10:37 AM
To: 'Sarah Nelson' <sarah@signaturewindow.com>; 'Info@SignatureWindow.com'
<Info@SignatureWindow.com>
Cc: Grant Neiss <info@signaturewindow.com>
Subject: Request for Additional 30 days - Renovation, Repair and Painting Rule Information
Request Letter for Signature Window and Door Replacement, Inc.
 
Dear Sarah:
 
Thank you for responding to my email.  First and foremost, I want to say how sorry I am that the
company was affected by the corona virus pandemic and “Washington’s Stay at Home Order.”   I
do understand that the company is currently closed and at this time unable to provide the
documentation requested.  Because of the current crisis that we are in, will June 30, 2020, work?
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Also, I want to let you know that I sent the wrong document, “Attachments A-E,” in my previous
email (dated 4/15/20) to Mr. Grant Neiss.  I’ve attached the corrected Attachments A-E document
and the other two that was sent to Mr. Neiss on 4/15/20.  Please refer to the attached documents
in this email instead.
 
Sorry for any inconvenience and please let me know if the extension date of June 30, 2020, will
work.
 
Hope to hear from you soon.
 
Sincerely,
 
Socky “Maria” Tartaglia
Lead & Asbestos Compliance & Enforcement Officer
FIFRA/TSCA Team 
Air and Toxics Enforcement Section
Enforcement and Compliance Assurance Division
U.S. EPA, Region 10, Suite 155
1200 Sixth Avenue, 20-C04
Seattle, WA 98101
Contact:  (206) 553-1128 or tartaglia.maria@epa.gov
 

 
 
 
From: Sarah Nelson <sarah@signaturewindow.com> 
Sent: Wednesday, April 15, 2020 5:12 PM
To: Tartaglia, Maria <Tartaglia.Maria@epa.gov>
Cc: Grant Neiss <info@signaturewindow.co
Subject: RE: Lead Complaint
 
Dear Maria,
 
We received your email today via an old email address. Please note that the best way to
reach us is at Info@SignatureWindow.com.
 
As you may be aware, Washington State is under a Stay at Home Order through at least
May 4, 2020.  Construction was deemed "non-essential" and we are currently unable to
install windows and doors.  Installation generates the bulk of our revenue.  Due to the
Stay at Home Order, our office is closed and we have had to lay off most of our staff. 
 
Key staff such as myself are monitoring email but we do not have the manpower to
comply with your information request in the next 30 days.  I am requesting an extension
of at least 30 days beyond the date the Stay at Home Order is lifted.  (Governor Inslee
has advised the Order may be extended.)  
 
We wish to cooperate and are requesting a reasonable time frame in which to provide the
requested documentation.    
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Sincerely,

Sarah S. Nelson
Signature Window & Door Replacement
22613 68th Ave S
Kent, WA 98032
P: 253-887-7792
F: 253-887-7840
www.signaturewindow.com
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March 24, 2020 
 

Via Electronic Mail: 
 

Chief, Environmental Enforcement Section 
Environment & Natural Resources Division 
U.S. Department of Justice 
Box 7611 Ben Franklin Station 
Washington, D.C. 20044-7611 
 
United States Attorney 
Northern District of Indiana 
5400 Federal Plaza, Suite 1500 
Hammond, Indiana 46320 
 
Chief, Water Enforcement and Compliance 
Assurance Branch 
Water Division 
United States Environmental Protection 
Agency, Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

 
 
Chief, Compliance Branch 
Office of Water Quality 
Indiana Department of Environmental 
Management 
100 North Senate Avenue 
Post Office Box 6015 
Indianapolis, Indiana 46206 
 
Chief, Enforcement Section 
Office of Legal Counsel 
Indiana Department of Environmental 
Management 
100 North Senate Avenue 
Post Office Box 6015 
Indianapolis, Indiana 46206 

 
 
Re: DOJ No. 90-5-1-1-08182; USAO File No. 2003V00803 

General Force Majeure Notification Due to COVID-19 Pandemic 
 
Dear Mr. Ault: 
 
Pursuant to Section XI of the Consent Decree, the City of South Bend hereby provides written 
notice of the possibility that compliance with ongoing requirements of the decree may be delayed 
or prevented due to COVID-19 related impacts.   
 
On March 13, President Trump declared the pandemic a National Emergency.  Indiana Governor 
Eric Holcomb has issued a stay-at-home order for all state residents as officials work to combat 
the coronavirus pandemic. While EPA, DOJ, and IDEM are well aware of the pandemic and its 
far-reaching implications, we are nevertheless providing this notice as required under the decree.   
 
At this time, this is a general assertion of force majeure.  As we become aware of specific activities 
or projects that may be delayed we will provide supplemental notices. 
 
Our ability to comply in a timely fashion has been undermined for several reasons that are beyond 
our control: 
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• First, like the State and Federal governments, much of our team who can work remotely 
are doing so. This makes project administration and oversight, contract approval, and 
project delivery extremely challenging; 
   

• Second, only essential staff are permitted to work onsite and must focus on maintaining 
critical operations (both at our facilities and in our collection/distribution systems) during 
this pandemic; 

  

• Third, much of our consent decree implementation is consultant and contractor 
supported.  Many consultants have company-imposed travel bans and many of our 
contractors are subject to the same essential travel/shelter-in-place restrictions as 
everyone else.  In addition, their people are as susceptible to contracting and 
communicating the virus as the rest of our resident population; 

 
• Fourth, many of our ongoing activities are dependent on equipment, materials, and other 

supplies which either are or will face delivery suspensions or delays; 
 

• Fifth, we are no longer shutting off customers’ water for failure to pay water/sewer service 
fees during the pandemic.  That will result in a loss of revenue that may affect our ability 
to issue contracts.   

 
Thank you for your understanding during these unprecedented circumstances.  If you have any 
questions, please contact me at kfahey@southbendin.gov. 
 

Sincerely, 
 
      Kieran Fahey 
      Director 
      Long-term control plan 
      City of South Bend, IN. 
 
C: Mr. Raj Patel, 
 Mr. Dave Tennis, 

Mr. Eric Horvath, 
 Ms. Stephanie Steele,  

Dr. Kara Boyles, 
 Mr. Paul Calamita. 
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U.S. Department of Justice 
 

United States Attorney’s Office 
Northern District of Indiana 

 

Thomas L. Kirsch II United States Courthouse 
United States Attorney 5400 Federal Plaza, Suite 1500 
 Hammond, IN 46320 
 Tel: (219) 937-5500 

Fax: (219) 852-2770 
 
 

April 27, 2020 
 
BY ELECTRONIC MAIL ONLY 
 
F. Paul Calamita III 
AquaLaw PLC 
6 South 5th Street 
Richmond, Virginia 23219 
 
 Re: Consent Decree in United States of America and State of Indiana 
  v. City of South Bend, Indiana, No. 3:11CV505 (N.D. Ind.)   
 
 
Dear Mr. Calamita: 
 
 The United States Department of Justice (DOJ), the United States Environmental 
Protection Agency (EPA), and the Indiana Department of Environmental Management (IDEM) 
have received the letter dated March 24, 2020 from Kieran Fahey, Director, Long-Term Control 
Plan, City of South Bend, Indiana (South Bend) to Wayne T. Ault, Counsel for plaintiff United 
States of America notifying plaintiffs pursuant to Section XI, Paragraphs 45-48 of the Consent 
Decree (CD) in the referenced case of a force majeure event that may cause a delay in, or 
prevent compliance with, ongoing requirements of the CD.  As you may be aware, on 
March 26, 2020, EPA issued a temporary Policy: “COVID-19 Implications for EPA’s 
Enforcement and Compliance Assurance Program” (Policy) that addresses EPA enforcement of 
environmental legal obligations during this time.  IDEM also issued a similar policy.  As 
provided in Section I.C of EPA’s Policy, claims of an inability to comply with the terms of a 
judicial consent decree are properly handled pursuant to the consent decree’s force majeure 
provisions.  We are enclosing a copy of that Policy. 
 
 South Bend’s notice asserts a force majeure event based on the current COVID-19 public 
health emergency.  DOJ and EPA have consulted IDEM in preparing this response.  This 
response is intended to cover the facilities that are the subject of the CD in the referenced case 
and directs South Bend to Section XI, Paragraphs 45-48 of the CD.  South Bend should note that 
Paragraph 45 of the CD requires it to use “best efforts to fulfill the obligation[s]” of the CD, 
including the use of best efforts to anticipate any potential force majeure event.  Further, these 
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efforts should “[address] the effects of any such event: (a) as it is occurring and (b) after it has 
occurred, to prevent or minimize any resulting delay to the greatest extent possible.” 
 
 South Bend’s letter dated March 24, 2020 identified five force majeure factors that could 
cause a delay or impediment to performance in complying with the CD.  EPA and IDEM 
recognize the potential uncertainties surrounding the COVID-19 public health emergency and its 
effects on South Bend’s compliance with the CD, however meaningful compliance with the 
force majeure provisions set forth in Section XI, Paragraph 46 of the CD requires more than the 
five general factors set forth in South Bend’s letter.  Paragraph 46 of the CD requires that 
South Bend’s notice at a minimum: (1) identify the specific CD provisions with which South 
Bend will not be able to comply due to this event; (2) describe the anticipated length of time the 
delayed compliance may persist; (3) specifically describe the cause or causes of the delayed 
compliance; (4) describe South Bend’s past and proposed actions to prevent or minimize any 
delay in complying with CD obligations; (5) provide details of the proposed schedule for when 
and how it will comply with each CD obligation at the earliest practicable date; and (6) discuss 
South Bend’s rationale for attributing the delay to the force majeure event.  Because of the 
uncertainty surrounding the COVID-19 public health emergency, we understand that South Bend 
may not have complete information at this time, but it should provide additional information in 
compliance with Paragraph 46 of the CD as more information becomes available. 
 
 In addition to complying with the express provisions of the CD, we encourage 
South Bend to maintain an open and continuing dialogue with DOJ, EPA, and IDEM. This will 
serve to protect human health and the environment, minimize potential misunderstandings, and 
facilitate timely and appropriate decision-making as this situation unfolds. Should you have any 
questions regarding the above or any aspect of this matter, please do not hesitate to contact 
Wayne Ault. 
 
 
     Sincerely, 
 
     THOMAS L. KIRSCH II  
     UNITED STATES ATTORNEY 
 
     /s/ Wayne T. Ault 
 
     Wayne T. Ault 
     Assistant United States Attorney 
 
Enclosure 
cc:  Gary Prichard, EPA R5 Associate Regional Counsel 
 James Vinch, EPA OECA Attorney 
 Beth Admire, IDEM Attorney 
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         May 5, 2020 
 
 
VIA ELECTRONIC MAIL 
 
Ruth A. Cade 
Director  
Refining Environmental & Assurance 
Marathon Petroleum Company 
539 South Main Street 
Findlay, Ohio  45840 
racade@marathonpetroleum.com 
 

Re: Force Majeure Notification under United States, et al. v. Tesoro, et al., No. 
5:16-cv-00722 (W.D. Texas) - March 27 and April 9, 2020 Notices of Force 
Majeure Event 

 
Dear Ms. Cade: 
 
 The U.S. Department of Justice (DOJ) and the U.S. Environmental Protection Agency 
(EPA or Agency) are in receipt of Marathon’s1 March 27, 2020 and April 9, 2020 letters 
notifying us of a force majeure event that has delayed or may delay and impede performance in 
complying with certain provisions of the Consent Decree in Civil Action No. 5:16-cv-00722 (the 
“CD”).  The United States has consulted with Co-Plaintiffs, the State of Alaska and the 
Northwest Clean Air Agency, in preparing this response.  
 

In Attachment 2 of your April 9, 2020 letter, in accordance with Paragraph 194 of the 
CD, you detailed: (1) the CD requirements that may or have been delayed; (2) the anticipated 
duration of the delay; (3) the actions you have taken and will take to prevent or minimize the 
delay; (4) the schedule for implementation of the measures that have been taken or will be taken 
to prevent or mitigate the delay or effect of the delay; (5) the reason for the delay or impediment 
due to the force majeure event; and (6) a statement as to whether, in your opinion, the delay in 
compliance has caused or may cause or contribute to an endangerment to public health, welfare, 
or the environment as they relate to the force majeure events at the Kenai, Mandan, Martinez, 
and Salt Lake City Refineries.   

 
1 On October 1, 2018, Marathon Petroleum Corporation (Marathon) became the parent company of Tesoro. 

 

 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
 WASHINGTON, D.C., 20460 

 
 

            OFFICE OF 
                                   ENFORCEMENT AND 
                            COMPLIANCE ASSURANCE 
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The Agency is cognizant of potential worker shortages due to the COVID-19 pandemic 
as well as the travel and social distancing restrictions imposed by both governments and 
corporations or recommended by the Centers for Disease Control and Prevention to limit the 
spread of COVID-19.  The EPA also understands that the consequences of the pandemic may 
affect facility operations and the availability of key staff and contractors to carry out certain 
activities required.  The measures Marathon has committed to take to mitigate the delay and 
effect of the delay are reasonable given the circumstances of the force majeure event.   

 
Thus, based on the information provided in Marathon’s April 9, 2020 letter, the United 

States, pursuant to Section XIV of the CD and, in consultation with the State of Alaska, is 
granting your request for an extension until May 1, 2020, for the Enhanced Leak Detection and 
Repair Program CD requirements at the Kenai, Mandan, Martinez, and Salt Lake City Refineries 
and the retroactive extension to April 6, 2020 for the SO2 emissions reductions from the 
Martinez Refinery Sulfuric Acid Plant as identified in Attachment 2 of your April 9, 2020 notice 
letter.  Should Marathon need extensions beyond May 1, 2020, please send DOJ, EPA and any 
affected State Co-Plaintiff an updated force majeure notice for consideration. Please adhere to 
the actions in conformance with the implementation schedule Marathon committed to undertake 
to prevent or minimize the delay and any effect of such delay. 

 
With respect to Marathon’s March 27, 2020 letter, to the extent the letter refers to 

potential events beyond those detailed in Attachment 2 of the April 9, 2020 notice, Marathon did 
not identify a current (as opposed to anticipated) delay or impediment to performance in 
complying, or provide the information required under Paragraphs 193 and 194, thus the CD 
requires no additional response from EPA to the March 27, 2020, letter at this time.  

 
We understand that Marathon may submit additional force majeure notices as the effect 

of the ongoing COVID-19 pandemic on its compliance with the CD becomes clearer.  Future 
notifications should fully comply with Paragraph 194 of the CD and should: identify the specific 
CD provisions with which Marathon will not then be able to comply due to this event; describe 
the anticipated length of time the delayed compliance may persist; the cause or causes of the 
delayed compliance; the measures taken or to be taken by Marathon to prevent or minimize the 
nature and duration of such effects on those CD obligations; and state the proposed schedule for 
when and how it will comply with each CD obligation at the earliest practicable date.  EPA 
expects that Marathon will identify with greater specificity any other obligations which it 
anticipates missing or being delayed that are attributable to a force majeure, in accordance with 
the timeframes established in the Consent Decree. 
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The United States believes that maintaining an open and continuing dialogue will best 
protect human health and the environment, minimize potential misunderstandings, and facilitate 
timely and appropriate decision-making regarding potential CD noncompliance resulting from 
the COVID-19 pandemic.  Please continue to update the United States and affected State Co-
Plaintiffs as Marathon’s knowledge of the anticipated effects on compliance with the CD 
becomes more certain.  Should you have any questions regarding the above or any aspect of this 
matter, please do not hesitate to contact Sabrina Argentieri, Attorney, at (202) 564-8953. 
 
  
 
      Sincerely, 
 
 
 
      Phillip A. Brooks 
      Director, Air Enforcement Division  
 
 
 
cc:  Elizabeth Loeb, DOJ (via email) 
 Jessica Portmess, Region 8 (via email) 
 Tom Mintz, Region 9 (via email) 
 Shirin Gallagher, Region 10 (via email) 
 Sabrina Argentieri, OECA (via email) 
 Patrick Foley, OECA (via email) 
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